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Toronto, Ontario Lo67. 


--=On commencing at ten o'clock a.m. 
MR © POLLOCK: The’ Bakery Couneil of 


| 
| 
Canada, Mr. MTerruson, before you make your remarks I 
might say that both the Commissioner and I have read 
the brief with some interest and although it is not 
a lengthy brief we are leaving the presentation ips to 
yourselves and whether you want to read parts of it 
Cpnperaphrase parts of it or some parts of it and 
raise the points seriatum as they appear or in 
importance. We do not wish in any way to restrict the 
IManner of your presentat lon, 

MR. FERGUSON; Thank you, Mr. Polstock., 
I want to say that for the purposes of free and frank 
eonversation 1 de nots intend to. read. our) presentation, 
but I would like to summarizet whate we.hhaves:toverecd so 
thatrit perhaps might get: all of our minds into focus 
for the purpose of’ the questions. 

i@thinkgat bestorvhouphweia a nay 
firsteof-all- introduee. the associates who are with me 
eodeay so) thav® you, sim, wiell’ be. fami lier with chem 
and with the status which they occupy in the industry. 

The first person I would like to 
introduce is Mr. Roy Filion who is Vice-President, 
Industrial Relations of General Bakeries Limited, 
iy MiLiordeton! myo fart right. 

Next ),) Mr. Robert Plavelle’ who is 
an Industrial Relations Counsellor and who has been 
acting on the Labour Relations Committee of the Bakery 
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Council of Canada for and on behalf of Weston Bakeries 
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1 Limited. 


2 Now, moving on my left I have Mr 8s 
3 St. Pierre who is Manager of Industrial Relations of 
4 Canada Bread Company Limited, 

5 In the back I have Mr. J. Stevenson 
6 who is Manager of Labour Relations for Christie's 

7 Bread, a Division of Nabisco Ltd., and Mr. Peter Large 
8 who is the Managing Director of the Bakery Council of 
9 Canada. 

10 On my immediate left I have Mr, 

11 Bradshaw Paulin who is one of my partners and who 

12 kindly came with me this morning to assist in any 

13 questioning in view of the fact that he has had a very 
14 extensive, experience. in. matters. of injunctions as, an 
15 active practitioner in the field of labour relations. 
16 I would Jike to state that the 

17 Bakery: Council of. Canada finalized its submission to 
18 you through the existence of.a. Labour Relations 

19 Committee, and the men I have referred to were active 
20 on that committee. All of them have had extensive 

1 practical experience in the field of labour relations 
22 ime their .own industny.... Mr. Rlavelle, of, course,, has 
23 had experience in other wide areas as well as the 

24 bakery industry, but I want to assure you that they 

25 are all here to describe for you or to discuss with 

6 you any aspect of collective bargaining from a practical 
7 viewpoint, not in theory, not as an academic question, 
28 but they are persons who have lived with it on a day-to- 
99 day basis. We do not appear here to hedge about any 


matters. We would like to deal with them very frankly 
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with you and we welcone indeed the opportunity to be 
heres 

Just to have our minds directed 
ourselves to our own submission and perhaps forthe 
PUPPOSESYPOr any’ questions IL want’ to analyze what we 
have tried to tell you. We have described the general 
process of collective bargaining carried on in our 

. 
industry and we have concluded in our submission that 
there is a degree of failure on the part of current 
conciliation procedures to bring about reasonaple, 
equitable settlements in our industry. We have 
analyzed the existence of competitive unionism and the 
problems which flow from the multiplicity of collective 
bargaining agreements now in our industry. We have 
given you.an example of the problems encountered by 
one ‘single employer with the multiplicity of agreements 
Qvemaiithrcompetitive unions. 

We have tried to analyze the makeup 
efrcour sindustry ‘anditiow there “have been dramatic 
changes in our industry and how these re lave ‘to the 
industrial relations problems, These ‘changes have 
affected the competitive position of the companies 
themselves and we have noted thatthese companies who 
appear before you enjoy a concentrated or large 
market. We have analyzed the types of collective 
agreements entered into by one employer and we have 


related that to the types of competition between 


different unions. 


We have tried to analyze the types of 


negotiations which have been carried on by the employers 
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and the frustrations which have been encountered by 
the employers in this process of collective bargaining. 
We have emphasized the existence of two alternatives 

in our process of collective bargaining --- one, where 
there appears to be a speeding up of the process to 
drive the employer to a strike position or, the second 
alternative, where in the decision the union tries to 
drag out negotiations. We, Sir, (support ‘the: policymef 
the Department of Labour in increasing. the authority of 
the conciliation officers and reducing the number of 
conciliation boards. 

We have dealt at some" length So sir, 
with our honest belief that some unions in our industry 
have not bargained in good faith and we have tried to 
give you some examples, typical examples of union 
attitudes which are displayed before us in collective 
bargaining. 

We are not here to ‘coridone, if there 
ever is’ in” our industry, 2 lack of bargaining in good 
Farvun OLeeie pare’ or the emo1oyer . We are not here to 
seek any shield for the employer. These employers must 


be responsible. 


We have dealt at some length with the 


submission as well about the current process of 


conciliation in our province. We have tried to divide 


the stages and to describe it. We express great 
concern, as you know, over the failure of conciliation 
boards to submit recommendations for settlement. We 


are extremely disturbed about that when those boards 


have failed to bring about a settlement. We recommend, 
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sir, as you know, that these boards be given a 
responsibility of submitting a report and we specificall 
ask that these reports deal with the question of 
bargaining 1n..cood .faithy 

We, also relate that).to the office,of 
the conciliation officer. We are disturbed about the 
lack of reports from conciliation officers, the fact 
that these reports are not made public and we recommend 
that the officer as well have the right and the duty to 
deal with this question of bargaining in good faith. 

We believe that by giving to. the 
board or the officer the right to deal with this 
question and bringing about some effective power on the 
part of this board or officer that there will came 
about far more effective labour relations and 
collective bargaining in our industry. We do not deal 
with the mechanics of how this could be done, whether 
the report of the officer or the report of the board 
could become an order of the Labour Relations Board. 

We do not':deal with the mechanics of it, but we are 
genuinely concerned in a better method to have more 
fruitful and more responsible collective bargaining. 
That is all we seek and therefore by giving more 
authority to these boards or this officer we believe 
that tls will bring about a situation where both union 
and management will bargain in good faith when their 


use of economic strength may be seriously prejudiced 


if. they. fail. to,dogso. 


We oppose, sir, the campaign of the 


unionsto eliminate the use of injunctions. We must, 
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because of the circumstances in our industry and the 
Bakery Council has tried to deal with their industry, 
We have not tried to take the other representations 
made to you by so many other industries and tried to 
relate them to our own industry: we deal with our own 
problems. Time is of the essence for us as employers 
if we are faced with a strike, with picketing of any 
unlawful nature. We reconfirm the fact --- this is not 
only an opinion of all of us, this must be my opinion 
as a lawyer and I am sure Mr. Pollock's ---- that any 
employer who seeks an injunction must appear before the 
court with clean hands and he must use documentary 
evidence of the highest standards. But we say that 
because of the fact that time is of.the. essence for our 
industry the only immediate relief which may be sought 
by us whenever required is the means of obtaining an 
injunction. 

We are opposed to laws or regulations 
which place additional powers in the hands of the 
Ontario Labour Relations Board. We are fearful of the 
extension of powers of administrative tribunals, 
Although in a few instances we have suggested that 
there should be some clarification of those powers or 
some specific commitment where the public will know 
we are concerned, though, about unpublished pohicies, 
unknown procedures and we are concerned about delays. 
Quite frankly, it appears to us, as I am sure you will 
hear from other management groups, there has been much 
criticism of the courts by the trade union movement, 


principally the trade union leaders. We do not hear 
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criticism of the courts by the trade union members or 
by the members of the public generally. To date there 
does not appear to have beenapreat deal of criticism 
levelled ‘at the Ontario Labour Relations Board, but we 
would be fearful if there were additional powers 
generally placed in the hands of that Board. 

We would not object, as we have 
stated, if In Une’ process "OT Pov anima an snjunceion 
we were obliged to give™some form of notice "te the 
union interested in a dispute and without dealing with 


the mechanics we only say that there must be some means 


then’ of giving notice which will not’ prejudice’ our 
requirement for immediate relief. There are undoubtedly | 


substantial dangers faced by the employer “in having to | 


give notice to a ‘group of individuals: who’ may be 
engaged in unlawful forms of picketing. Undoubtedly 


there’ may ce’ valiaity “vo “any “clraim'rr *on™“any “occasion 


ar “InjunctYor was “sought and obtained on flimsy “material « 
But we cannot accept and we do not accept the statement 


of Mr. Archer made before you and by the Ontario 


Federation of Labour that injunctions generally have 
been sought and obtained on flimsy material. We cannot 
accept that. Our experience in the courts has been 
that there has been by the members of the court 
extremely careful serious scrutiny of all of the 
material and our experience has been, sir, that while 
the right to cross-examine on the material is granted 
to unions and to union counsel they do not see fit to 
exercise that right, and on most occasions when we have 


been involved we have found that counsel to the unions 
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have consented to some form of order being granted by 
thercours. 

Notwithstanding all of those facts, 
as long as we have immediate relief we would be 
Satisfied to give it some form of short-term notice so 
long as the means of applying to the court is still 
available to the employer who with clean hands does 
seek relief to remove unlawful picketing, 

Youthave noticed ,rifamesure,esitr, ain 
our brief that we as an industry have not been 
harrassed with a lot of unlawful strikes, unlawful 
picketing. We have not suffered from a rash of 
arbitration cases, unwarranted grievances, so as we 
say on the surface it may appear that collective 
bargaining, the process as we know it today, works in 
burrdndustry. But there are other factors, principally 
the question of good faith which has caused us a good 
deal®of difficulty°andsethose' form the’basis of our 
very specific recommendations to you. 

Now,;°sirjethat, pi-bediéve,moutilines 
the thinking of the Bakery Council and I hope it will 
lead us to an opportunity of having discussion on any 
of those matters with you. 

THE COMMISSIONER: You were speaking 
of immediacy, immediate relief: Have you had any 
actual experience where you went through a course of 


action that did call for immediate relief? 


MR. FERGUSON: Yes, we have had many 


instances, not only related to the bakery industry, 


but we gave one example to you in our submission in 
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regard to a bakery in London. In that particular case 
there was a group of salesmen who were attempting to 
obtain from one of the companies immediate recognition 
for their organization. These people were driver- 
salesmen. These people had generated the sympathy and 
active support of the Teamsters! Union. These people 
threw up a picket line in the London depot of this 
company. The Teamsters who were engaged in delivery of 
the perishable product immediately refused to work at 
the London depot. The affairs of management as a 
result of this picketing, which was peaceful picketing, 
imbelieve, buteit Med to some minor forms of viiolence,.. , 

THE COMMISSIONER: It was not unlawful 
picketing? 

MR. FERGUSON: It was not lawful 
picketing. 

MR. POLLOCK: It wasn't lawful in the 
sense that it was recognition picketing. 

MR OSPERCUSON? “That ‘is-correct.. Iu 
immediately brought about the crippling of the operation 
of the company in London. In that case we had to seek 
immediate relief through the process of applying to the 
court. Mr. Paulin was involved in that particular case 
and we filed the material with the court, and I believe 
either on the same day or the day immediately thereafter 
he obtained an injunction from the court so that the 
operations of the company could go ahead. 

THE COMMISSIONER: Take the question 
of your immediate application: It would take you some 


time to prepare these statements by affidavit, wouldn't 
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Le 2 
MR. PAULIN: May I answer with 


regard to this? The picketing of this plant, sir, 
began at eight o'clock on Friday evening. This is a 
24-hour, seven-day week operation ---- at least a seven- 
day week operation, and I was contacted by the company 
concerned and arrived at the plant at midnight. There 
was a large number of pickets who were forcibly trying 
to prevent vehicles from coming in, and the London City 
Police were on hand and they kept order to a large exten 
but none of the employees and the two bargaining units 
in the camp would cross the picket line, 

THE COMMISSIONER: Nothing had been 
done --- had the contract come to an end? 

MR. -PAULIN: There was not any, sir. 
This was recognition picketing. As a matter of 
interest, the Labour Relations Board had earlier 
declared that this precise group of employees were 
independent contractors and therefore not under the 
Labour Relations Act. This decision was made some 
time earlier. 

MR. POLLOCK: So, that. ineffeet they 
could not be recognized by the Labour Relations Board. 

MR. PAULIN: They were not 
certifiable under the Labour Relations Act. In any 
event, I worked on that one most of the night and 
early Saturday morning I made an appointment with a 
judge who had declined jurisdiction, the local judge, 
because he had been sitting that morning on a meeting 
of the London Police Commission and had acquired some 


information about this, but he was kind enough to invite 
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another judge to London whom I saw that Saturday 
afternoon in the Court House and I obtained an ex parte 
injunction on the basis of affidavit material which T 
had prepared very early Saturday morning and Saturday 
afternoon. 

THE COMMISSIONER: Do the rules 
allow you to introduce oral evidence in such an 
application? 

MR PAULING They do,. but 1% as 
extremely rare for this to be done. 

THE COMMISSIONER: But if they do, 
why would it not be more é€ffective? 

MR. PAULIN; Well, »sir, this: was Jon 
the Saturday. 

THE COMMISSIONER: Well, suppose it 
was. 

MR. PAULIN: A reporter was not 
available to take down the evidence and we had the 
greatest difficulty even getting into the Court House 
on the Saturday afternoon. The rules make provision 
for this, but at the same time there must be a 
transcript, as I understand the rules, and there was 
just no time really to set all of this up. We had to 
get this put together as quickly as we could because 
there were very substantial damages being suffered by 
the company. 

THE COMMISSIONER: I quite appreicate 
that, but I was just wondering, is there any requirement 


that evidence on an application of that sort be taken 


by a reporter? 
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MR. PAULIN: I cannot answer you, lh ge 
from my recollection of the rules. I think the rules 
specifically state, the rules of court specifically 
state that on a motion of this kind the evidence shall 
be by affidavit. Then there is provision given in the 
rules for leave in special and very rare cases, I may 
say, to call viva voce evidence. 

THE COMMISSIONER: What I have in mind 
is this: The essence of your criticism is in the first 
place thatyou have affidavits on the basis of informatio 
and belief, and that is said to be inadequate. Then 
there is the question of notice. It seems to me those 
items of procedure are not so vital that they cannot be 
met: «by some means or other, and it would occur tome 
Chat if you could take, for instance, two. or three men 
who have seen all of this and present that evidence to 
a judge, it would not take more than fifteen minutes to 
do. It would be an answer to all of this, with notice, 
and you can give that notice by telephone or by any 
means at all in such a situation. 

MR. PAULIN: That could be done, sir, 
but at the same time there is very little affidavit 
material, at least that I am familiar with, which sets 
out the facts on which the plaintiff relies on the 
information and belief of the deponent. 


THE COMMISSIONER: That has been 


levelled as a criticism. 


MR. PAULIN: It is not one to which I 


would accept that criticism, with great respect, because 
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if I have an affidavit that I filed, and if there is 
anything in the affidavit which says the deponent is 
informed and believes that something happened, then this 
is usually of the fact that he was informed there was 

a strike and then he went down there and there was 
picketing, and he says in his affidavit what he saw and 
what he observed. 

THE COMMISSIONER: And your practice 
is to have a man give an affidavit on what he knows. 

MRe PAUUING Oh, “certarmly, Sin% 

THE COMMISSIONER: Apparently the 
rule allows you to use an affidavit on that basis. 

MR. PAULING Lt, does, but 1 ahoudd 
say on the basis of the experience I have had before 
the judges of the Supreme Court of Ontario that you 
would be most unlikely to get your order if you relied 
entirely on information and belief --- most unlikely. 

L may alse say that it) is extremely rare: to have 
eounsel acting for the union, which is really the 
defendant in the action, cross-examine on any of this 
material. 

THE COMMISSIONER: That is on the 
motion for a continuation? 

MR. PAULIN: Yes. The ex parte 
injunction is not used that frequently. In my 
experience, it is used in cases of recognition and 
picketing o* the sort we have here. It may be used in 
cases of secondary picketing and it may be used in cases 
of a lawful strike where there are great excesses of 


behaviour on the picket line. But in all other cases the 
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ex parte injunction is not used. I may say, getting 
back to this London incident, when the motion for 
continuing that ex parte injunction was returnable, 
counsel appeared for the defence and did not oppose the 
order going. There was, of course, an action for 
damages commenced along with that. 

THE COMMISSIONER: Did they give any 
Fegsons Dor not opposing 1b? 

MR. PAULIN= He @id not, no. i Beked 
him --- this was in the summer and it was the vacation 
of the weekly court which begins an hour earlier than 
usual and he had mistaken the time and was late, and 
we had waited for him for some time. He just arrived 
to say that he was not opposing the making of the 
Oreger wand he Teft. I did met have a chance to discuss 
it with him. 

THE COMMISSIONER: Have you had 
experience in relation to other establishments with 
injunctz#ons? 

MR. PAULING Ves, i iteve, sir. 

THE COMMISSIONER: Would you say 
that the original affidavits by which an ex parte 
injunction have been obtained that the matter has ever 
been challenged subsequently in any form? 

MR. PAULIN: No, none in my 
experience. I know of only one reported case in Ontario 
which I think was in 1952 or 1954 where a reference 
was made to assess the damages of the defendants 


because the ex parte injunction order had been improperl 


obtained. I know of only one case. 
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THE COMMISSIONER: So then, from your 

experience we can say that although these affidavits 
have been criticized as being open to information 

and belief, in no case that you know of; sexcept that 

one case, have the facts which have been set forth 

been challenged at any subsequent time. 

MRs cPAULENegNopisixng (Tiknowyof fo 
Gherecaserexcept that one; 

THE COMMISSIONER: And it is necessary 
within two days, is it, to move for acontinuation? 

MR. PAULIN: The ex parte injunction 
ender under iwSeetion hfeof nour Judicature Act provides 
Enag ethe porderemayibescfor aumaximum ofefour edayssecThis 
isin the case of a labour dispute within the definition 
Girthat iparticeubharsseetion. Of course, «two cdays! 
notice must be given on the motion to continue the 
injunction, until thest rial of (the fact lon< 

THE COMMISSIONER: Do you have any 
@ifficultydinesserving noticelat sall abécause of your 
want of knowledge of who the officers may be or who 
represents the union? 

MRePAULI Now Under courspracti ce, asda, 
one cannot obtain an injunction without first having 
commenced an action although the order can be made in 
an emergency in the matter of an intended action and 
one must commence issuing writ, but sometimes one has 
the greatest difficulty in ascertaining who to sue, 
because, as you know, sir, a trade union may not be 


sued as an entity in this jurisdiction. Trade union 


officials, many of them are quite familiar with the law, 
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and they will import people in Many CaseSiesssestrangers 
to picket a plant with instructions not to disclose 
their names and addresses andsometimes it is almost 
virtually impossible to find out who these peoplenare, 
and then one is left sometimes almost with no defendants 
and in desperation you might sue the business agent of 
the local union who is causing this difficulty. The 
police forces in the province have a practice, when a 
picket line appears, of doing their best to ensure at 
the outset that nothing will erupt so far as they can. 
They will ask these people who they are, what their 
names and addresses are, and they will give them to the 
police, but the police in turn have been instructed by 
the Attorney General to keep that information entirely 
forapolice purposes ,csoi wexihave to use our own devices 
in order to find ou%, who these men are, 

THE COMMISSIONER: What would you 
Suggest? -This court. procedure; is;more or less 
established for some time yet, and all I am doing is 
speculating in possibilities. What would you say to 
having a matter of that sort dealt with by a strictly 
labour court in which you would have the same indepen- 
dence and qualification as you have in the Supreme 
Court, but in which, for instance, you would not have 
to commence an action; you could make an immediate 
application, say, for a restraining order or a desist 
order or something of that sort. 

MR. PAULIN: Do you envisage a 


division of the court something similar to a bankruptcy 


2OUrt.? 
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THE COMMISSIONER: Not necessarily a 
court --- an independent labour court, 

MR. PAULIN: Then we wovld be in a 
position, if we could go there to get an injunction 
perhaps, but without commencing an action. This is a 
sort of administrative tribunal you are talking about. 
I would be opposed to that, with great nespech, teir, 

THE COMMISSIONER: Why? 

MR. PAULIN: I may say that the 
Supreme Court of Ontario has jurisdiction in injunction 
matters. Well, it just has complete jurisdiction in 
injunction matters. 

THE COMMISSIONER: There is nothing to 
prevent the Province of -Ontario!)from giving jurisdiction 
to another court inecertainncases:; 

Pes PAULIN: No, ‘sir, that’is: crue, 
but I was going to’ say there are more ‘substantial 
rights perhaps and more substantial matters affected 
in injunction matters other than labour in the courts 
every day. 

THE COMMISSIONER: But they arise out 
of labour matters. In this case the question does arise 
out of a labour matter. 

MR si PAULING Thataiks rqui te tarues 
From my own point of view I have the greatest respect 
for the courts and the greatest respect for the 
probity of the judges. I believe that they have 
unfortunately had levelled against them a great deal 
of criticism which in some cases has been outrageous 


and unwarranted. The system that we have now, admittedl 
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is not perfect --- there is no question that it is 
perrecu, . don't ereue that tt 46. 

THE COMMISSIONER: Well, what would 
you say would be perfect? 

MR. PAULIN: In order to try to find 
something in the law which is perfection is something 
which I have just recently learned, perhaps in the ‘last 
few years, to abandon because the law is not an exact 
So2ence’, Sir. 

THE COMMISSIONER: Of course not. 
Uso FOUR 

ME. PAULIN? “Yes, it “is on occas on. 

THE COMMISSIONER: I don't know how 
you can ever make it much smoother. 

MR. PAULIN: I don't know how one 
could make it perfect. 

THE COMMISSIONER: You see, they do 
have these labour courts. I admit the character of the 
dispute is such as to call for the highest understanding 
Of social reconciliation. These labour courts are 
spread all over Australia. We have not experienced them 
in this country. Assuming now ---- and this is all 
speculative ---- that you have a first-class tribunal, 
the best you can obtain in this country in the way of 
men being fully informed of the whole field of labour 
relations as a social area, difficulty, assuming that 
they are in effect well trained as lawyers and you have 
them experienced in these matters to a degree that the 
ordinary courts cannot become experienced, would you 


still feel that it would be bad policy to give such a 
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tribunal the jurisdiction to deal with orders that are 
needed immediately? 

MR. PAULIN: Well, in the experience I 
have had with. administrative tribunals and appearing 
before them as a lawyer I would far prefer appearing 
before a court, 1 find.there tends to be a preat deal 
more objectivity in a court than there is before an 
administrative tribunal. 

THE COMMISSIONER: That is true, but 
then you have to consider the authority and general 
character of the administrative tribunals with which 
you are familiar. I am dealing with one with which 
you are not familiar, but of which you have to imagine 
what the possibilities might be. 

MR. PAULING) If T might. interject, sir, 
there was in the early days of labour relations in this 
province a labour court as such. My partner Mr. 
Ferguson may be able to tell you more about the 
experience in the labour court because I had no 
experience before it whatever. I don't know whether he 
did, but if I may say this, one thing that I would not 
like to see in the type of tribunal that you mention 
is a tribunal which would tend to become too concerned 
with conciliating or mediating a dispute that was 
before it because by the time an employer takes what is 
really the extreme step of proceedings as a result of 
a strike or picketing, then he is driven to do this 


by the fact. that he is suffering most substantial 


damages. 


THE COMMISSIONER: I know, but your 
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apprehension of such a court as that is somewhat similar 
to the labour apprehension of the DEGimary wOourt. YOu 
are familiar with the latter and not with the former 

and “vice-versa in,their case, 

MR.PAULIN: Well, from a practical 
point of view on a day-to-day basis when I go into 
court applying for an injunction in a picketing case I 
find that counsel acting for the defendants is usually 
extremely well known to me because he is with the firm 
who acts for the trade union concerned and this is 
quite a highly specialized practice, there are few 
firms in it. But by the time this material has been 
served, then this man will telephone me before we go in 
or I will see him up there and we will discuss the 
Matcer and prior to, I suppose, Unis year a. great 
number of these orders went on consent. Now they do 
not. 

THE COMMISSIONER: I can’ see the 
handicap you are under in serving your writ. Do you 


suggest or do you favour the requirement of a registry 


office? 


~ 


MR. PAULIN: Well, that is contained 
in the next brief which will come before you this 
morning, sir. I am familiar with that brief and 2 


must say that I support that type of system. 


THE COMMISSIONER: And I suppose it 
could be provided,means which are necessary so that 
you could serve notice then by telephone. 


MR. PAULIN: Oh, yes. Ex parte is not 


Savisiactory. 
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MR. POLLOCK: Mr. Paulin, dealing with 
thenparticular facts: in this disputes Iothink: you 
Suggested that or at least Mr. Ferguson Suggested, that 
it was unlawful picketing in the sense that it was 
recognition picketing. My understanding of Pecoszni tion 
picketing is that it is unlawful because it attempts to 
Short-circuit the legislation: there is a general 
certification procedure set up and you either follow 
that procedure or not. In these particular circumstance 
I understand that the employees involved in this 
picketing --- 

MR. PAULIN: They were not employees, 
Mri, cRell dek ¢ 

MR. POLLOCK: Well, these individuals 
involved, had attempted @o be certified. 

MR. PAULIN: Yes. 

MR. POLLOCK: And were found to be 
independent contractors and not certifiable. 

MR. PAULIN: Yes. 

MR. POLLOCK: Are you saying in those 
circumstances that this group of people ought not to 
organize and bargain collectively? 

MR. PAULIN: Oh, no, that is not the 
point because about two weeks prior to the outbreak of 
this picketing, perhaps a week prior to the outbreak, I 
had gone down to London with representatives of the 
company and met representatives of: thisuneroupaet 
people and we had agreed --- they had some proposals 
for some form of collective bargaining perhaps in the 


sense of the employer dealing with representatives to 


oy Wnidd I gstuqath elds mf atost astuotsisg 
‘eid ,feteongue noaugret «i tasol 3s to dadd bedeosgue 
asw dt dsdd sesee oft nt anidenxotq Iviwslay aaw ol 


a :A992I0% A Wt af ot : a 
- i 7 


a | | | 
f || nottitagooss to aatbisvetebas yM santvedlolg noltinzesset 


} 4 


i of atqmedis If savsosd panaane ak dL tedd at gntteodotg 


es [atenea s et sxadd re add tivotlo-drode 


A 


woflot cteritdios voy bane qu Joe onubeoo%g molieoktisses 


ine 49 
ay 


" @aonstemyotio xeinottiusq sgedd nil «dom mo etubsoorg, tads 
x ‘" ; 


aids mit beviovat essyolgns edt tent bastexsbny I 


| w=~- gittestotq 
~2eovolams ton exow yodTsULIVAG 2AM 

«A90flod .aM 

Midis oe sin a aint etieWw sADOUL0U fl i , ‘bt 


-hatittsss ed o¢ betqmedss bed ,bevioval 


-eaY sWIQUAT .AM Dan 

ed-od brwot stew beA :AONMIOT .AM | | te 
-oldeltiites ton bas stotonisnoo stnshneqsbnt ler 
-es¥ sTIUAT VAM | lor 
ssoid mi patyse woy eth sADO0[IOF .AM * 
og gor er s{gosq to quo ts sidd Isdv esoustemuonts is 


tylevitostfloo tisyisd bas esinegte ice 

ais Jon al teadg gor ef ;HIGUAL . AM ” 

to aAsstdtuo eft ot wotag atosw owt Juods eavsoed gntog lag 
I,destddvo sid ot toltg Aoow 6 agsdieq ,anitedotq atd? 
edt to zevitsineweangey dilw achnod ot nwob snog bed 
to quotg etd+ to sevitstnsesrqss _— brie yctsqmtoe 
efsaogotq smoe bad yedt =-=- Care bed ew bas efqoea 
oud fii agedieq galalsgisd svitosllos to mio ontoe 101 

° t aevivednessiget Atiw sulfseb reyolqme 9, rev geane 


PY 


Nethercut & Young 415 


Terente, Ontario 


work out common problems of this group, and we had 
promised that we would consider the matter and come 
back in two weeks with a reply to it. It was about 
four or five days later that the picketing began. 

MR. POLLOCK: Were you attempting to 
negotiate a type of collective agreement? 

MR. PAULIN: No, no, we were attempting 
to negotiate to work out some form of negotiation by 
which we could meet with this group and iron out the 
common problems which they had. 

MR. POLLOCK: You would not be able to 
afford this luxury if they had in fact been certified 
and came to you with a little piece of paper with a red 
Sea. (OF 1G. 

MR. PAULIN: Not at all. It was not 
really a luxury: I thought that it was something from 
this particular employers view which was rather liberal 
in the sense that he did recognize that this group may 
have problems and was quite willing, rather than to 
shove them under the rug, to try to assist them in 
resolving them to the satisfaction of both sides. 

Mrs POLLOCK? ‘There does exisc 17 Ghis 
twilight zone of non-certifiable employees, the 
"dependent contractor" some people have termed them, 
that can't be certified. There is no legislation that 
compels the employer to bargain with them and the only 
technique they have to compel the employer to bargain 
with them is the old technique of economic picketing, 


economic force. Tan'’tuthat correct? 


MR. PAULIN: Yes, you are back perhaps 
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1 

in the days of Lyons & Wilkins. 
: MR. POLLOCK: That is right, the 
$ present-day system does not cover that. 
4 THE COMMISSIONER: Is there recognitio 
5 of picketing in that sense before certification has been 
6 granted that it is illegal? 
7 MR. PAULIN: Yes, there is, sir. 
8 MR. POLLOCK: Even in cases where 
9 there is no possibility under the legislation to be 
10 certified where the Labour Relations Board has said 
it to the employees applying, "You are not certifiable, 
12 you are not employees within the defintion of our Act"? 
13 MR. PAULIN: I can't refer you to a 
14 


case that says that because at the moment I don't know 
15 of one, 

16 MR. POLLOCK: Acton and Caruso, I 

17 think, is the case. On the basis of your affidavits --- 
18 the previous peek they mentioned was Lyons and Wilkins. 
19! on the basis of information and belief and affidavits 

20 on personal knowledge you say thatthe former are rare. 
21 MR. PAULIN: They are rare to me, sir. 
22 MR. POLLOCK: According to the 

23 Carrothers study they are not rare at all in the sense 
24 that at page 71 of that study the number of cases where 
25 affidavits on information and belief only were submitted 
26| were 178 affidavits in the years under study compared to 
27 169 affidavits where there were affidavits on information 
28 || and belief and personal knowledge. In your own 


29| experience I would take it that is not the case. 
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MR. PAULIN: Certainly not, sir. 

I think that is a deplorable practice with respectatlo 
those people in my profession who might follow it, and 
I don't think it is necessary. 

MR POLLOCK: But 2b ts Cerra indy, & 
practice. 

MR. PAULIN: Well, obviously on the 
basis of these figures. 

THE COMMISSIONER: That would give 
rise to the criticism --- I must say the criticism seems 
to be nullified by the fact that none of these have been 
successfully challenged. 

MR. PAULIN: Or not even cross-examined 
on in many cases. 

MR. POLLOCK: Let me get to that in a 
Minuvce, but the other question Ihave is with relation 
to the ratio of ex parte injunctions on page. 2 of that 
report. The ratio appears to be over 200 applications 
ex parte granted and less than 100 applications made on 
notice. So it. is a .two-to-one ratio of ex parte.~to 
notice, so I would say thatyour experience then is. a 
peculiar experience in that you say that ex parte 
anjunctions are only rare. 

MR. PAULIN: Well, they have become 
rare, I say, but within the last year or so they have 
become increasingly difficult and sometimes virtually 
impossible to obtain. I don't know whether the policy 
of the law has changed or the policy of the courts has 
changed or not, but this is what we find. They are still 


granted in some cases, but I must say that the technique 
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today that is used bythe judges seems to be to give one 
leave in a proper case to serve short notice of motion. 

MR. POLLOCK: On the question of 
cross-examination on the affidavits, first of all 
dealing with the case where an ex parte injunction has 
been obtained and it is applied and in operation 
affidavits are then served on the individuals and, I 
assume, get to the solicitors of the union or the 
individuals involved. The return date on the notice of 
motion for continuation must be, of course, within four 
days, i assume. 

MR. PAULIN: Yes. 

MR. POLLOCK: Now, when he receives 
these affidavits what mechanics does he have to follow 
to obtain cross-examination on these affidavits? 

MR. PAULIN: When the litigant is 
served with this material? 

MR. POLLOCK: Well, where do you 
serve most of your material ---- on the persons named? 

MR. PAULIN: Whenever we can find them, 
Mr. Pollock. Sometimes they are very difficult to find. 

MR. POLLOCK: Assuming you can find 
the individual at the time you get the ex parte notice. 

MR. PAULIN: You can serve them on the 


picket line. 


MR. POLLOCK: Would you serve them with 


a notice to continue? 


MR. PAULIN: Yes, where it was possible 


to do it in the circumstances. 


MR. POLLOCK: In this particular 
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example you would have served them on Saturday. 

MR. PAULIN: Yes, we had the notice of 
motion on the Saturday as well. 

MR. POLLOCK: When was the notice for 
continuation returnable? 

MEe PAULING Ioden tt irecall. sir. 

I believe it was on Tuesday, because it is my recollec- 
tion that weekly court sits on Tuesdays and Thursdays. 

MR. POLLOCK: Now, in that interim 
of Sunday and Monday what was he supposed to do to get 
cross-examination on these affidavits? 

MR. PAULIN: What he would do, of 
course, is that he would consult his lawyer at the 
first opportunity and if his lawyer felt he did not 
have sufficient time in which to cross-examine on these 
affidavits, then he would undoubtedly contact me and 
request an adjournment to which I would not agree unless 
the injunction continued or unless there was some 
device by which the picketing might be removed. Then 
it would be up to the court as to whether or not an 
adjournment of the motion would be given in order to 
allow cross-examination, but I must emphasize that in 
this case there was no such request made. 

MR. POLLOCK: Well, no, but I was just 
using the date and time to relate to something we could 
anchor ourselves on. You say he would consider whether 
he had time to cross-examine. I want to know from you, 
as an experienced lawyer in this area, whether a lawyer 
could cross-examine and have the transcript of the 


cross-examination ready in one day. 
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MR. PAULIN: No, there is no question 
of that; it is impossible, 

MR. POLLOCK: So automatically as soon 
as you are served with this material you have to seek 
an adjournment. 

MR. PAULIN: If there was something in 
the material which was improper. 

MRe POLLOCK: Assuming he wanted to 
cross-examine on it. 

MR. PAULIN: Well, cross=examining for 
what purpose? For the purpose of delaying? 

MR. POLLOCK: No, because he is 
challenging this affidavit. 

MKy PAULING “Then, 1 think, af this: is 
so, if there is an improper statement of fact in an 
affidavit and counsel for the defendants wishes to cross 
examine upon it, vhen he is perfectly entitied to do 1v, 

MR. POLLOCK: He has a right to do it. 

MR. PAULIN: Yess. ©f course, the 
plaintiff always must file an undertaking in obtaining 
an injunction that he will pay the damages of the 
defendants if it later appears that the defendants have 
sustained any damages by reason of the making of the 
order which the plaintiff ought to pay. I have 
referred the Commissioner to only one reported case which 
I know of where this was done --- this was in 1952. 

MR. POLLOCK: That is another problem, 
as to whether or not you can assess the damages and 
whether the case goes to trial. But in these circum- 


stances, somebody faced with these affidavits who wants 
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to challenge them, it may not be improper and he may 
just disagree with the interpretation or the facts as 
they are set out in the affidavits and wants to 
question them. In effect, he receives the material on 
Saturday and he goes to his lawyer's house Saturday 
night, assuming he can reach his lawyer, they discuss 
the matter on Sunday, and I assume that on Monday he 
has to arrange fora shorthand reporter or a special 
examiner. 

MR. PAULIN: If he can get an 
appointment. 

MR. POLLOCK: Assuming that he can, 
and they give him service, and there is a summons on the 
person making the affidavit om the Monday morning early 
and he can get “him down there in the morning of the 
Monday and get him cross-examined during that day, have 
the shorthand reporters work all night and type the 
transcript and then file it the following morning, 
that is fairyland --- I don't think that can be done. 

MReAPAULENt No,al woudd disagree. 

I would say it is physically possible to do it. I think 
I remember one case where something did happen that 
speedily, but it certainly is not the rule. It is the 
rare exception to the rule when that is done. 

MR. POLLOCK: It is the exception 
because it is a practical impossibility to get that 
injunction over with, to get the affidavit cross- 
examined on without getting the injunction extended to 
carry on for a period of time. If the order is a blanket 


order prohibiting all picketing, then it is much better 
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to have half a loaf --- I guess that is appropriate in 
this submission --- it is better to have half a loaf, 


that is limited picketing, than to have no picketing 
for a week or ten days until all of the material comes 
before the court. 

MR. PAULIN: That is quite true, but 
going back to this particular situation we have been 
talking about at this plant in London, if the defendants 
had thought that the motion ought to be opposed, that 
the affidavit material was incorrect, or that they 
had omitted statements of fact which were most relevant, 
and he wanted cross-examination, if you went to court 
and the judge said, "We will allow them four pickets 
at each entrance to this plant", this would have been 
most. effective in keeping that particular plant closed 
until the cross-examination had been completed and the 
ULanseripus typed wand so .on. The result would: fave been 
the aggravation, in that particular case, of. the 
plaintirt'’s damages toa very considerable degree: 
Then one ie faced with, first of all, tne policy 
question for an employer as to whether or not one will 
proceed to trial for damages, whether the deterioration 
in one's labour relations which this would cause is 
worth it. Secondly, you must also decided if you do go 
to trial for these extremely substantial damages and 
you get a judgment, how are you ever going’ to collect 
it? The damages in this particular case, had the 
picketing continued into the following week, would have 


run in my recollection literally into the hundreds of 


thousands of dollars. 
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MR. POLLOCK: You think on the facts of 
your case where the employees are not certifiable, the 
picketing was peaceful --- 

MR. PAULIN: No, it was not peaceful. 

MR. FERGUSON: It was originally. 

MRs: PAULIN: Yes, at was originally. 

MR. POLLOCK: Assuming it had remained 
peaceful. 

MR., PAULIN:..It is quite, sufficient to 
shut the plant down tightly. 

MR. POLLOCK: Assuming it had done in 
this. case and the employees are not certifiable and 
they want to bargain collectively, they want to 
negotiate together with the employer, they can't to the 
Labour Relations Board and become certified, and they 
put up a picket line, two or three men --- this is an 
assumption --- where it is peaceful picketing and the 
facts and the banners are true, and there is no problem 
as far as blocking the entrances or doing any of these 
things are concerned: Do you think you could ever 
succeed in a claim of damages against that union in 
those circumstances? 

MR, PAULIN Yes, ldo, because, in the 
first place, if we can get back into these people, 
dealing with them as individuals, they are independent 
contractors and they are not sort of indentured to this 
company under their contracts. Many of them themselves 
are employers: They have large, and some of them fairly 
successful operations. They employ people to work for 


them, and these are the people with whom one is concerne 
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in this particular case. What you are deangeds that 
you are saying to me in effect that if these men want 
the best of both of these Situations, ought they be 
able to have it and obtain it in their own way? 

MR. POLLOCK: The best of which 
situations? 

MR. PAULIN: Both situations, They 
have voluntarily signed these agreements with the 
company under which they become independent contractors. 
Some of them are employers of labour themselves. 

Some of them want that, and they also want a sort of 
collective bargaining right at the same time. Now, I 
say thatthat is the best of both situations that they 
are after. In obtaining this process even by peaceful 
means, I don’t know if I understood you to say that they 
ought to be allowed peacefully to picket these premises 
and@to inflict many hundreds of thousands of dollars 

of damages on the employer in the process, and then be 
immune from any responsibility for the actions which 
they have taken. We have mentioned Lyons and Wilkins 
which went to the Court of Appeal twice around 1899 or 
1900, and I think the Taw governing, this*=-= 


MR. POLLOCK: ‘That was a criminal 


type of case? 

MR. PAULIN: No. 

MR. POLLOCK: Wardlock and Lyons and 
Wilkins are those cases, aren't they? 

MR. PAULIN: Yes, but I don't think 
the Wardlock case is parallel. When you say criminal, 


this was legislation in the United Kingdom -- I think it 
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1| was the Conspiracy and Property Protection Act, and 
2 this was an action for damages and for injunction, 
3 Lyons and Wilkins, and that section of the statute was 


4 being considered by the Court of Appeal, which I think 


5 is now Section 366 of the Criminal Code. 

6 MR. POLLOCK: Yes, but subsequent to 

7 that --- well, the most prominent case now, 1942, was 

8 the Crofter case: without getting into a large 

9 extension of the law there were no certification cases. 
10 MR. PAULIN: This was a conspiracy 

11 case. I am talking about an action for damages against 
12 individuals without any allegation of conspiracy, 

13 because \Iedo not pretend to understand the Crofter 

14 casefat iadil, I pega Paimectsiowewd believe, in tne 

15 Alberta Court of Appeal, perhaps around 1924, which I 
16 think went to the Supreme Court of Canada about that 

17 time. 

18 MR: EPGLLOGK? YeRenners? 

19 MRE PAULIN: “Yes. the Réennems case 

20 which I think may cover the situation that you have 

21 been describing to me. 

22 MR. POLLOCK: Well, there was a pretty 
23 violent situation in that case. 

24 MR. PAULIN: Well, I am on the principl 
25 =s=0D lam ‘not ‘talking ‘about ‘the facts. 

6 THE COMMISSIONER: This demand was 

27 for recognition of what? Of the people who were 

28 picketing, themselves? 

29 MR. PAULIN: Yes, these independent 


30 contractors picketed this plant. 
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THE COMMISSIONER: Would you say as a 
matter of law in this province that an uncertifiable 
body is acting within its privileges in attempting to 
coerce a recognition by the employer? 

MR. PAULIN: If damage to the employer 
results, yess 

THE COMMISSIONERS. Oh, no, DT am just 
wondering whether that is not in contradiction to the 
whole purpose of the Labour Act. 

MR. cPAULING eoOh; it is indeed, sir. 
Unfortunately, this group was not under that. 

THE COMMISSIONER: Therefore, they 
are entirely outside cany!relation.of labour; 

MRe PAULINGcwWe's t 

THE COMMISSIONER: Just as much as if 
I had organized a group to compel you to do something 
else. 

MReoRAUbINanves ¢ 

THE (COMMISSIONER: "So you say etheyeare 
not in a position to claim the labour interest which 
they assert as the justification for advertising. 

MRePBAULINed That is true. That Ys 
my position. 

MR. FERGUSON: It was used as an 
example to show the results of any type of picketing. 

THE COMMISSIONER: I appreciate that. 

MR. FERGUSON: From your questioning, 
sir, and from Mr. Paulin'’s answers it seems we as 
employers are dealing with exceptions to the general 


practice of obtaining an injunction. We have no doubt 
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there may be particular cases where an injunction may 
have been granted on the type of material which we would 
not consider of the highest order. These are exceptions, 
in our view. The trade union movement itself repeatedly 
claims this question of "lack of familiarity with the 
courts".. They, in fact, want to wipe out all 
injunctions. 
THE COMMISSIONER: Well, some of 
them. I notice in the Algoma case they are complaining 
the injunction was not resorted to. 
MR. FERGUSON: Statements are being 
made about the indiscriminate use of injunctions and 
that they are issued on the flimsiest of evidence and 
thezpolice can and in fact should be able to handle 
any breach of the peace on any picket line. With all 
due eespect, thoseware novusaccurate: statements, in our 
practice. We do not have any trouble with union counsel, 
to obtain their consent on many, many cases,.on the 
reduction or elimination of picketing. It is a rare 
case where we do not get some consent. And we don’t 
believe they have any trouble with us when there is a 
high standard of material used. 
It may be that it would assist the 
parties when you refer to the court that there could 
be certain members of the court who would have, through 
the administrative process of the court, authority to 
deal with labour matters and labour injunctions, who 
would become more familiar with them, who might become 
more familiar with the desire to have a standard type of 


material. This might improve the situation today. 
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We must admit that when attempting to obtain an 
injunction from the court it may be that certain judges 
are more reluctant to deal with it than others. They 
may not be as familiar with labour matters as some of 
the other judges, and this means they need a practical 
solution. We have been generally concerned about the 
growth of administrative tribunals. This organization 
is reluctant to suggest that the powers of the Labour 
Relations Board be extended. The Board has been subject 
to criticism for delays, for not being as objective 

as one would want it to be. 

THE COMMISSIONER: - I think it has a 
well laid out plan of jurisdiction and I have no | 
suggestion of changing that. 

MR. FERGUSON: We are concerned about 
the growth of a new body with all of these 
administrative tentacles. 

THE COMMISSIONER: Maybe you are 
assuming too much. They might not have the considerable 
tentacles. 

MR. FERGUSON:We are fearful of that, 
though, whereas we might be more satisfied that 
the matter might be dealt with by certain members of 
the courts who are more familiar with labour matters. 

THE COMMISSIONER: Your situation 
is rather peculiar, that is to say, you are in the 


position where interruption almost of 24 hours would 


be very serious. 


MR. FERGUSON: That is correct. 


THE COMMISSIONER: I was wondering 
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whether there are groups like that which would justify 
sort of a classification of businesses so that you 
could have special consideration given to special, 
unique forms of business organizations. 

MR. FERGUSON: Well, we could deal 
with the question of classifications. We have no 
doubt in our minds that in certain essential industries 
the normal procedure of collective bargaining must be 
carefully analyzed. 

THE COMMISSIONER: For instance, it 
has already been recognized that construction work 
justifies a separate code almost. It has been dealt 
with separately because of the peculiar makeup of its 
structure, You have a dozen unions all concerned with 
portions of very large work and you see from what has 
happened in Sault Ste.Marie that a dispute with 100 
men can lay off 7,000 or 8,000 belonging to a different 
union. In that case I am not sure whether they were 
different unions or not but they certainly had 
conflicting interests. 

MR. FERGUSON: We find in our 
industry that we have unions, even two unions which 
are both affiliated with the Canadian Labour Congress 
and there certainly is conflicting interest between 
those two unions. We find we have locals of the 
Teamsters organization very much in Conriicc. 

THE COMMISSIONER: I was wondering 
whether you and your clients had ever considered 


the situation from the point of view of a federation: of 


some sort. 
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MR. FERGUSON: We dealt with that in 
our brier. 

THE COMMISSIONER: You touched upon 
Le Yess 

MR. FERGUSON; It may be at some time 
that there will be some form of industry collective 
bargaining in the baking industry. Eidon't. know. The 
reason that it has not come about or one of the 
main reasons is that the employers have felt that if 
there was industry-wide collective bargaining the 
collective agreement itself would cover a much greater 
area and the employers have not been successful in 
convincing the unions that in industry-wide agreements 
there should be appropriate and equitable differences 
in wage rates for the different areas of the province, 

In addition to that the employers, 
if they wereacting as a group, still cannot avoid the 
complexity and the conflictsof the different unions with 
which they: would deal. There is no uniformity within 
the unions themselves and you could tell, there are 
certain unions, many of them not being affiliated with 
the Canadian Labour Congress at all and here the 
employer group, as any employer association in 
collective bargaining, finds it very CIPTTCuaLe. Cake as 
not a question of dealing even with an association of 
trade unions which are affiliated. Perspnally, I always 
think that so many of the problems facing us today, 
when they are being analyzed, don't recognize the 


structure of the trade union movement itself. Ge sus 
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fine for one person to say, “Why don't we adopt some- 
thing that has been successful in Sweden or Australia 
or other jurisdictions", The trade union movement is 
completely different in many sections, 

Look at this new C.N.T.U., the 
Confederation of National Trade Unions as a very recent 
development in the Province of Ontario. Whether or not 
it will affect these employers we don't know. This 
again is throwing a great deal of confusion and bitter- 
ness into the whole organization of trade unionism. 

THE COMMISSIONER: What would you 
point out as the features of the essential difference 
between the labour movement here and, say, in the 
United States? 

MR. FERGUSON: I believe the United 
states as such is not the best comparison because I 
know there are differences within the trade unions in 
the United States. They may have a more stabilized 
type of affiliation in the United States than they have 
in the Dominion of Canada, but in the Dominion of 
Canada they appear themselves to be at war all the 
time and I don't know how to solve that, sr. 

THE COMMISSIONER: Perhaps you have 
thought something about it, I am quite sure. What 
instigates this competition? 

MR. FERGUSON: One of the basic 
competitive factors is that the original concept of 
trade unionism between the industrial unions and the 
craft unions. That is obviously one of them. The 


second one is the affiliation of trade unions with 
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political parties, 

THE COMMISSIONER: That can't be said 
to have taken place before the formation of the New 
Democratic Party, can it? 

MR. FERGUSON: No, I think it is one 
of the factors that exist, though, that there are 
certain trade unionists... 

THE COMMISSIONER: You think it has 
come into existence in the last three or four years? 

MR.FERGUSON: I think it has. Very 
definitely in the last five years. There are responsible 
trade unionists who do not believe there should be 
political affiliation in the trade union movement. 
imas Nes Caused & | Pai. 

THE COMMISSIONER: Assuming that is 
the case, when in actual prosecution of the trade union 
interests do these considerations become operative? 

MR. FERGUSON: Well, I think with 
respect -=-- and I am expressing my personal views --- 
I think they have forgotten the aims and ideals of the 
trade union movement and have, some of them, become 
political hacks, if I could use that expression. 

THE COMMISSIONER: You think the 
political flavour there in itself has affected them? 

MR. FERGUSON: It has affected their 
whole thinking of their original view of looking after 
the rieots, privileges and responsibilities of the 
working man, I think, not as a political party. And I 


think that so many of the attitudes express. political 
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flavour. 

THE COMMISSIONER: Would you make the 
same criticism of the labour movement in England? 

MR. FERGUSON: Well, I don't profess, 
sir, to be an expert in the trade union movement, I 
think it has been tempered with some more moderate cool 
thinking. 

THE COMMISSIONER: That is in the cours 
of maturity. 

MR. FERGUSON: In the course of 
maturity. I believe there has been the emergence of 
some more moderate, cool thinking. But here, 
unfortunately, that has not been possible because there 
is a tremendous antagonism between the groups. I can 
recall in the construction industry years ago when the 
Province of Ontario asked the construction industry to 
sit down with all of the trade groups to discuss 
matters of mutual interest, the trade union movement too 
two days at the meeting and they couldn't agree on who 
would be the spokesman and the whole thing, of course, 
cdlapsed. 

THE COMMISSIONER: Has personal 
ambition anything to do with it? 

MR. FERGUSON: I think personal 
political ambition has a great deal tio, do. with. 1%, 


THE COMMISSIONER: Rather than union 


ambition. 


MR. FERGUSON: I think that is a factor 
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1| resort to economic weapons to change the legislative 


e policy. If they are not covered by the legislation 


3 people ought not to be organized --- I am putting Mr. 

4 Paulin's words in your mouth, 

5 MR. PAULIN: Not organized, certain of 
6 them. 

7 MR. POLLOCK: You think they ought not 
8 to be organized to face the legislation. If they are 


9 faced with a group of laws with which they disagree what 


10 other alternative is open to them? 

11 MR. FERGUSON: I believe anyone 

12 should in his own mind create constructive alternatives, 
13 constructive procedures, not merely to obliterate 

14 everything which we have built up over the years. 

15 MR. POLLOCK? IT am stire’ ari “or ‘us 

16 are faced with a group of laws at one time or another 

17 with which we disagree, I am, 

18 THE COMMISSIONER: There was one 

19 instance that was demonstrated in England. You remember 
20 in 1956 or 1957 they passed an Act as a result of the 

a1 general strike and I remember reading that Ernest 

22 Bevin made a solemn resolve that if it were ever within 
23 the power of .the Labour Party to repeal that Act it 

24 would be repealed, and, as a matter of fact, the 

25 government of which he was a member did present the 

6 repeal and it was passed. There is one case where there 
7 was something specific. 

28 MR. PAULIN: You get into power so 

29 that then you have the power to change the law. 


3 MR, POLLOCK: In the course of your 
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brief, ; Mr... Ferguson,,, the brief. of. the organization, you 
discuss the question of bargaining in good faith and I 
have been asking this question of everyone appearing: 
What does that mean? You place some responsibility on 
the conciliation officer and the conciliation board to 
take that into consideration and make some recommendatio 
on the basis of that. Could you provide some kind of a 
guide to these individuals as to what "bargaining in 
good faith" is ? We can easily clearly see what 
bargaining in,good,.faith is,."I am.not..going.to talk.to 
you", as a bad example. 

MR. FERGUSON: I think, Mr. Pollock, 
without a doubt the negative approach has been adopted. 
It is easier for one to adopt the negative approach of 
saying, "What does not constitute bargaining in good 
faith?". A great deal has been done in the United States 
in this respect, far more than in our jurisdiction. 

I think there have been many standards of measurement 
in the United States which could be used. Without any 
doubt there are specific examples. I think many of 
those could be used. I am sure that none of us would 
have much difficulty if an employer said to a union, 
"T won't sign anything no matter what you put in front 
of me", I don't think you would have too much === 

THE COMMISSIONER: That might be said 
in good faith. 

MR. FERGUSON: I would doubt it. 

MR. POLLOCK: He might say, "I can't 


do it, my finances will not .allow it". 


MR. FERGUSON: This, sir, might not 
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constitute bad faith, but without some reasonable, 
logical position being taken it would be difficult to 
say it was not in good faith, 

MR. POLLOCK: Let me ask you at the 
next stage, in the conciliation proceeding where you 
are’ before either a conciliation officer or a 
conciliation board and it is suggested he make 
recommendations on which of the settlements or positions 
he favours. What criteria does he use himself to 
determine what ought to be the just settlement of this 
dispute, and is he bound between the employee request 
and the company offer or can he go outside those two 
areas? 

MR. FERGUSON: I think he originally 
enters the jurisdiction when certain matters are in 
dispute. He must deal with the matters which are 
referred to only. There is the obligation on the part 
ofthe parties to know whether the terms of reference “az 
to either the officer or the board. The obligations 
must be on the parties to make full representations to 
that officer’ or to that board, not merely take the 
attitude of saying, "This is a waste of time. Let us 
get it over with" or "We are not going to appear.What 
is the sense of appearing here?", and walk out, or for 
the employer to say that it is a waste of time and 
he is not going to discuss the matter or to say, sia 
have not got any money and I am not going to give any 
increases and I am in destitute circumstances, This is 
a subterfuge": if he wants to say that he has got to be 


able to back it up. Then that conciliation officer or 
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conciliation board should make specific recommendations 
based on the representations of the parties, the evidenc 
before him, and his own knowledge of what should be a 
proper, equitable settlement. I see no mysterynanrit. 
Many chairmen have done it in conciliation boards. 

Many conciliation officers have made such recommendation 
to the paries when they appeared before them. There is 
no mystery. 

THE COMMISSIONER: Do you think the 
criticism of the board is due to the fact they have 
omitted to set forth the basis of their reasoning or 
the basis of their finding and abstained from making 
a finding? 

MR.°c FERGUSON: I) think years ago, sir, 
there. was a consistent practice of conciliation boards, 
wherever constituted, making recommendations to the 
parties. This was the early phase, and then over the 
years it became the fashion of certain chairmen to 
throw their hands up, perhaps not having discharged 
all their responsibilities either and say, "Oh, we will 
merely make no report, or a wash-out report and send 
the parties back to bargaining". 

THE COMMISSIONER: What do you mean 
by "wash-out report"? 

MR. FERGUSON: Make no recommendations 
of any kind and merely say, “There have been numerous 
reports of this nature. The parties met on such and 
such a date" ---- there may have been three or four 
hearings <-- "and the board attempted to bring about a 


settlement and the board unfortunately reports that EX 
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was not successful and recommends that the parties sit 
down and try to work out a settlement”, No recommenda- 
tions of any kind on one single issue in dispute. 

THE COMMISSIONER: That is their 
function, isn't it, on a reference to an arbitration 
board? 

MRe FERGUSON: This has been accepted 
in conciliation as constituting the report of the 
conciliation board. This, in my respectful view, does 
nothing. We think that a board has the authority 
to not only deal with the matters in dispute, to try 
and effect a settlement between the parties, but if not 
successful make a complete recommendation to the 
parties, to the public, to the Minister, to the 
Department of Labour. 

THE COMMISSIONER: At times they do 
that. 

MR. FERGUSON: Yes, but it is becoming 
less frequent, and of course the boards. themselves are 
becoming fewer in number. We say whenever there is a 
board, and in many cases there is a requirement of the 
board, both parties if they have bargained in good 
faith, if they are unable honestly to reach a settlement 
in order to avoid a work stoppage, obviously in many 
cases there is a necessity for a board, andthat board 
should make specific recommendations. It only then can 
assist the parties. 

MR, POLLOCK: One of the difficulties 
it seems to me in this bargaining in good faith and 


making recommendations, is that if the conciliation 
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board is limited in its jurisdiction to that space 
between the union's request, which I assume is up nere, 
and the employer's offer, and they can make recommenda- 
tions in this area, what are the types of information 
that the conciliation officer is entitled to look at? 
Does he look at the econgnic situation? Does he look 
at the comparative working wages in the industry of 
comparable workers, and all these different things, and 
in that area is he confined to this physical difference 
between the two parties? 

MR. FERGUSON: I think with all due 
respect he should be capable and he should be prepared 
to look at anything, so long as he is dealing with the 
matters in dispute and coming up with a compromise on 
those matters. 

MR. POLLOCK: A compromise between the 
two positions? 

MR. FERGUSON: Collective bargaining 
results in compromise; there is no doubt of that. 

MR. POLLOCK: I ask Va en. this: 
In contemplation of conciliation and going to the 
conciliation board there must be some interest in the 
parties on one side to keep their offer as low as 
possible and on the other side to keep their request 
as high as possible so that they have got lots of scope 
for the conciliation officer, and the conciliation 
board, to make a decision perhaps in their favour. 

MR. FERGUSON: They want to retain 
certain flexibility, of course, and a certain scope, 


but these are flexibilities you are referring to. 
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These are not inflexible attitudes. That is when you get 
failure to bargain in good faith. Flexibilities within 
the scope, yes, then it leads to compromise. It has 
been described by others, I am sure, that collective 
bargaining constitutes a large game of chess or checkers 

MR. POLLOCK: Or poker, 

MR FERGUSON: Or, poker, That is 
sometimes not a bad description but it must be done in 
good faith. 

THE COMMISSIONER: It seems to me the 
only thing you can say about good faith is that there 
is no positive misrepresentation. There is honesty at 
least in the external representation, and the moment you 
get that you get about the limit, because you have a 
reconciliation of conflicting interests, and nothing 
has been suggested certainly to this Commission as to 
any. criteria by which you define the limits of those 
interests. 

NE BERGUSONS I agree... it) isa. very 
difficult matter to define. I think one has to take 
the negative approach and say that certain things do 
not constitute bargaining in good faith, and in due 
process of time one eliminates certain descriptions 
and comes up with an appropriate concept of it. We 
have found in our industry that this has been one of the 
basic problems, an employer being told by a union, 

"Put it on the table and keep putting it on the table 
and we will let you know when we have got enough", or, 


"We will not change our demands". 


THE COMMISSIONER: Yes, I think it is 
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more or less to say. ---= 

MR. FERGUSON; This is very difficult 
for the employer who knows that in twelve hours or 24 
hours his bakerywiil be shut down, He will face, of 
course, not only a tremendous loss on the market, because 
we acknowledge the fact that there is less and less 
product royalty; he faces tremendous wastage. The 
bacterial problems he piece in this industry. are 
fantastic. He can face a real problem on bacteria 
alone within his own plant if faced with a shutdown. 

MR. POLLOCK: Germ warfare, 

MR. FERGUSON: Germ warfare in the 
face: of economic warfare. 

THE COMMISSIONER: Your reason, 
which is an excellent one, indicates, though, that 
there has gradually been brought about a unification 
or the creation of larger unions: Does that mean 
ultimately the corner store is, in a sense, going out 
of existence? 

MR. FERGUSON: I would like Mr. 
Filion to deal with that because he has had a very 
extensive experience. 

MR. FILION: I don't think the 
corner store is going out of existence, sir.. I think 
it is just changing its character. Certainly a greater 
proportion of the food purchased by the housewife is 
purchased in supermarkets, and thiis:.seems to, be an 
increasing trend, but the smaller stores can band 
together as a voluntary chain, and a good many of these 


have done so. Then there are others which become a 
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chain of small general stores, some of them under some 
national organization, Then there are individual 
variety stores and confectionery stores which sell a 
considerable number of things. In effect, there is 
still quite a free market for the store, 

THE COMMISSIONER: I suppose in the 
case of certain goods the small individual producer 
can by’ reason of unique quality or unique characteristic 
maintain his position in the market regardless of what 
is working against him. Is that so? I know I have a 
preference for a certain kind of bread and it is 
produced by an individual. Now, that individual seems 
to be able to persist. 

MR. FILION: Indeed he does continue, 
sir, In Ontario now according to the last D.B.S. 
figures there are 794 bakery establishments. 

THE COMMISSIONER: And there may be, 
I suppose, family establishments? 

MR. FILION: A large number of them, 
probably 90% or 95% of these establishments, are family 
organizations or individual bakery craftsmen. 

THE COMMISSIONER: Is the machinery, 
TOU MLehAe call Lt. or apparatus which is necessary to 
put out, say, sufficient product to maintain himself 


and family, within the range of his maintaining with 


his financial means? 


MR. FILION: I think he can make a 


fair living out of his own bakery. 


THE COMMISSIONER: It would depend 


primarily upon the quality, wouldn't it? 


rl - 


a 


2 


Pp 


' ia 
» 7 
| os 


s ffse eam eotota oe: 
wi oudd gooTie HT Bande Woe atau GUE reno 
rota oft sot dexram oot a evitup Elites 

aft at seoggve | -TaMODEATMMOS SRT 0 (ahpling Pry l 
whounoxy Psd vi ote L£feme “edd 45009 misixeo Ro “eass i 3 
| ; Peete eifpirw 1 gorlep suphur to noeset yd MBS ‘48 
istiw To geelbisnes Totism ods mi acivieog air ntstatam Fe | 
s ved I wot 1 Sop cadd at hd teatses yatasow wr Yor 
et 4% bas theeid to babi tieives 6 rot sonstetesg dar | 
ottese Lavbiviprt tsi? wot .fsvbivipat as y@ beoubetg ySt | 

svatersq of ofds ed of 

»*uatinos 296 sd heebal =4OTI1T Sp : dat 
8.80 teal ony of Sickbusiobe wom astnO ot ate hel 


stismictidsdes vaste #2) eae sist eonsgtt far 


,20 var syent ona HanOTeewMOD Aer a 
einemiaht igdes ylimstesoqqua I | Sl 
giterntd Yo tadaiin wguel A sWOTUId sAM | VQ 


yiime?t ere  atdeondelldstco) Raeat Yo REC wo ROG yfdadorq “BOS 
| wenatrinw yredsg isvhiv ibn so-enoitvgeinaegio Ets 
,vreantdosm edd. el  <HSMOTSERAMOO GHT ? ‘> RSS 
O! vabaasoon ef Aotiw anltstadae te Ff fis9, drat soy PEs 
ileamid nitsintem od Jovborq taeioitive gyse (suo deg I pe 
fitw ansclsedotoo eld Ye syne sad piigiw ,vyilime? bns Vas 
Sansem Letonsnlt etd | Pat 

ism nao ed Aetdd |G MOTaT ORM 
| yrs ayo ek Yo tuo grivil mst 

Phsqeh Hbiveow 51 +ASMOTRAEMMOD ART 


. _ fet tM oblvow ,yditinap etd soqu ¢itrsmizgq 


29 


30 


Nethercut &é Young 


Torento, Ontario 


443 


MR. FILION: Yes, and he would put in 
more hours than a unionized bakery. 

THE COMMISSIONER: Oh, quite, but it 
becomes with him more or less a way of life. It demands 
something unique, though? Without disrespect you might 
call it the run-of=mind bread, and on the smaller scale 
you can get bread that has quality that appeals to 
certain classes of people. Am I right in that? 

MR. FILION: Yes, sir,,he has. to 
produce the type of product that people in his immediate 
neighbourhood will come to him to purchase, 

THE COMMISSIONER: I suppose that 
type is not very much concerned, where it is more or 
less in the family, he is not concerned with labour 
redacions. 

MR. FILIONs Not normally, sir, althoug 
there are a few ethnic groups of bakeries that are 
unionized, 

THE COMMISSIONER: What would you have 
to say, because of your experience, of the tendency of 
these large chain stores to go into these business 
productions themselves. 

MR», FILIONe: This. has:,deveriopeds, J 
think, partly because of the attitude of the unions 
with which we are dealing who say, "You sell your bread 
for the same price, therefore, you should pay the same 
wages", There have been cases where because of strikes 
some of the chains have been short of bakery products 
and they have decided they are going to protect 


themselves against the source of supply of products 
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being cut off in this manner by having their own 
bakeries. There are two types of bakeries: Some of 
them are in=store bakeries where they bake them on the 
premises and in other cases a central bakery Wwhleh, ain 
fact, becomes a wholesale bakery. 

THE COMMISSIONER: I gather that you 
express the view that it would not take a very long 
strike, say, almost to destroy the smaller bakery. 

MR. FILION: Bakeries are exceedingly 
vulnerable’ to the effect of strikes, 

THE COMMISSIONER: You are familiar 
with the labour relations in the bakery business over 
the past few years? 

MAG er TRON: “Yess! saa 

THE COMMISSIONER: Have there been 
Hany teanes,. over rcne Less Trew years? As far as ‘the 
Bakery Council are concerned have there been many 
strikes? 

MR. UDLIONS “No, there have nov bean 
very many perhaps in relation to the number of 
collective agreements in effect. 

THE COMMISSIONER: What would you say 
as to the length of those strikes and the consequences? 

MR, FILION: Generally of quite short 
duration, anywhere from perhaps 24 hours to three weeks, 
although there have been other cases outside of this 
province where they have lasted longer than that. 


THE COMMISSIONER: And with what 


result to the bakery? 


MR. FILION: Perhaps loss of 25%, 30% 
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1 of the market at the time the products go back on the 


2] street. 

3 THE COMMISSIONER: More or less 

4 permanent loss? 

$ MR. FILION: In some cases it has 

6 been, sir. 

7 MR. POLLOCK: That would be a result 
8 of permanent gain to someone else in the industry. 

9 MR. FILION: Probably. Some of them 


10 would perhaps be in a better position if they had 


11 excess productive capacity in order to take on the 
12 extra market. 
13 MR. POLLOCK: There is some agreement 


14 among the bakeries that when their plant is struck they 
15 fill the gap? 

16 Mis, PILION: Yes. 

17 THE COMMISSIONER: It is very 


18 difficult to ‘organize that type of industry against the 


19 field of unionism, 

20 MReeSh.) PLBRRES It enters the CLeld 
71 of combines, sir. 

22 MR. POLLOCK: Well,the newspapers some 
23 way managed to escape that large net. 

24 MR. FERGUSON: This has been one of 
25 the problems, the type of collective agreement which 
26 has created the problem. 

27 MR. POLLOCK: The industry-wide 

28 collective agreement would solve that problem. 

29 MR. FERGUSON: It might solve it in 


30 one way, Mr. Pollock, but it could lead to other dangers 
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1 MR. POLLOCK: It would reduce the 


2 absolute vulnerability of the individual to the strike 


3 if he knew that all of the production of bread was 

4 going to be cut off; "I am not going to lose my business 
$ without you losing your business." In that sense he 

6 would be enjoying his misery. 

*f THE COMMISSIONER: What I gathered 

8 you said was that there is a differentiation in 

9 circumstances and conditions. 

10 MR. FERGUSON: In rates and in the 

11 area. If there was responsible collective bargaining 
12 I would hope personally that it would come about. 

13 MR. POLLOCK: Even in industry=wide 
14 negotiations in some areas the standard rate is not 

15 necessarily applicable in all areas. 

16 MR. FERGUSON: We could not as an 

17 industry negotiate with the trade union movement. They 
18 would not sit down together in one room. We have got 
19 differences in different provinces. b etween union 

20 people with whom we as an industry deal They won't 

1 sit together at one table. They would like to destroy 
22 eachother, even locals of the Teamsters. 

23 MR; POLLOCK: Ther! neither of you are 
24 in a very good position as far as putting your own house 
25 inorder is’ concerned. 
26 MR. FERGUSON: But we as individual 
27 employers are in an adequate position to bargain in 

28 good faith. We ask them to do the same, 

29 THE COMMISSIONER: Would you say that 


30 the employees really accept the assurances of che 
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narrowness of margins on which the companies are 
operating? 

MR. FERGUSON: I think I would like to 
ask Mr. Flavelle to deal with that point. 

THE COMMISSIONER: It is hard to 
believe that these unions are going to the point of 
destroying the present means at least of their own 
employment. 

MR. FLAVELLE?:. Well, sir, I. don't 
think it is appreciated, the close margins that are in 
operation in the bakeries generally. I think the 
employees themselves find it difficult to understand 
the small margins that are involved in their employment. 

THE COMMISSIONER: I have no doubt 
that. you try to state your case to them, 

MR, FLAVELLEs Oh, indeed, yes. 

MR. POLLOCK: Just as a matter of 
particularity you suggest on page 10 of your memorandum 
that you have in the past granted substantial wage 
increases. I would be obliged to know how much first 
of all,the lowest-paid workers in the plant earn per 
year and what are the average production wages in the 
plants. Have you got those figures? 

MR. FERGUSON: Mr. Filion, can you 
give us those? 

MR.» FELLONest TD donttasthinkd, @eould 
give you individual figures here for individual plants, 
but these figures for the baking industry in Ontario 
which were taken from the last available complete 


DeBoS. studies might be illuminating. The bakery sales 
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in Ontario are $169,110,000, The payroll is $50,883.000, 
and the industry employe 12,600 persons. Now, this 
gives us a payroll percent to sales of 30%, which is the 
highest of any food manufacturer and would put us in 
what we would regard as the labour intensive industry. 
Applying these figures we would 
have average annual sales per employee on the payroll 
of $13,400.00. Breaking that down further, the annual 
net profit after tax reported for all bakeries in Canada 
for that same year was 2.09%. So if we apply this to 
$13,000.00 of sales per employee we get a net profit 
per employee on the payroll of $268.00 a year or 
approximately $5.00 per week per employee. This is the 
area in which we can move, since you asked, sir, about 
the margin we have to operate on in our industry. It 
is this $5.00, assuming that the prices remain static, 
that would have to be applied to demands for wage 
increases on the part of the unions with whom we deal. 
MR. FERGUSON: I think, Mr. Pollock, 
that rather than give you any figures which we have I 
want to state to you that as a result of the existence 
of the Labour Relations Committee and the making of this 
presentation we want to file with you a statistical 
survey or summary, a form which will show you the 
increases in wage rates over the years and the increase 
in cost of fringe benefits just in order to confirm the 
statement we have made in our brief. We would like to 
give you the figures on that and I undertake to file 


them and we have been preparing them. 


MR. POLLOCK: I just wondered from a 
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general point of view, there are four bakeries 
represented here === just to get the feeling of this 
brief I wondered if you could indicate what the level 
in any. particular industry was of annual salary in rough 
estimate of the lowest paid and the average. 

MR. LARGE: I have here for June 30th, 
1966 the average hourly earnings of all manufacturers, 
$2.23 an hour. For the food and beverage industry, 
$1.92, and for the bakery products industry, $1.88 an 
hour » 

MR. POLLOCK: That is the average? 

MR. LARGEs:.That is the average. 

MR. POLLOCK: So there are some making 
substantially more than that and some making substantially 
less. than that. 

MR. LARGEs Yes. I don't have the 
range, that is just an estimate. 

MR. POLLOCKs Are there any people 
employed in your plants who are earning less than $1.25 
per hour? 

MR. FERGUSON: I would like Mr. St. 
Pierre to deal with this. He can give you specific 
examples from his large employment number, He has 35 
collective agreements. 

MR. ST. PIERRE: The lowest rate in 
Toronto, Sir, is $2,41 per hour with our company For 2 
male employee. It is his minimum, So I will leave it 
to you to multiply by ho times 52 plus the overtime 
involved and the penalties attached texdt., 2 would say 


that in Toronto if you took a look at the average T-4 
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for the people employed with our company it would be 
well in excess of $5,000.00 right on up and this also 
applies to sales and transport and all the other 
services provided with them. 

MR. POLLOCK: So the bakery workers 
in Toronto are making between $5,000.00 and $6,000.00 
by rough calculation per year? 

Mie S72. PLIBRRE? Bhat svis quive right, 
with our company,sir. 

MR. FERGUSON: There are some 
variations, Mr. Pollock, but among the responsible 
companies appearing before you you will not find that 
much variation. You might in some classifications find 
variations of even 25 cents per hour in one particular 
classification, but generally speaking the statement 
of the bakery employees of these companies is 
approximately right. 

THE COMMISSIONER: Thank you very much, 
Mr. Ferguson and gentlemen. 

We will take an adjournment of 


fifteen minutes. 


====Short recess. 
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THE COMMISSIONER: Gentlemen, the 


next submission we are going to take into consideration 


3 
is that of the Board of Directors of the Ontario Chamber 
4 
of Commerce. Mr. Ferguson, do you represent them? 
5 
MR. FERGUSON: Yes, sir, and with me 
6 
is Mr. Bradshaw Paulin on my left, and I have copies 
7 
of the list of appearances, 
8 
I think I might just review those if 
9 
I may, sir. 
10 
THE COMMISSIONER: Yes, indeed. 
11 
. MR. FERGUSON: This representation is 
12 | 
being made to you, sir, on behalf of the Board of 
13 
Directors of the Ontario Chamber of Commerce. Appearing 
14 . 
\, with me is Mr. F. H. Howard who is First Vice-President 
; 15 ; 
, of the Ontario Chamber of Commerce. He is Chief 
16 
Engineer of Frigidaire Products of Canada Ltd. 
17 : _~ ; 
Me. Cod. Clark,@.C., who is 
18 * : os 
Chairman of the Employer=Employee Relations Committee, 
t 
7 19 = , ; 
\ Ontario Chamber of Commerce. Mr. Clark is from Windsor. 
20 | | 
} He is a practising lawyer and has had extensive 
, 21 
ll experience in labour relations matters. 
, #2 : 
Listed then are myself and Mr. Paulin. 
23 | Sleeves ye | 
Then, Mr. T.J. Masters, who is a 
i member of the Employer-Employee Relations Committee of 
the Ontario Chamber of Commerce and he is Supervisor of 
a Sk Labour Relations of the Labour Relations Division of 
. 7 ; ati ited 
the Polymer Corporation Limited. 
28 Then we have Mr. J.A. Collins who is 


x the Manager of the Ontario Chamber of Commerce, Toronto, 
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who is responsible for keeping in motion the wheels 

of progress of the Chamber and is, of course, involved 
in the coordinating efforts of the Chamber in producing 
presentations to you, sir. 

MR. POLLOCK: I wouid say, Mr. 
dawaesany just for the record, that although some of 
the faces have changed, my earlier remarks apply. We 
have read the brief and you are free to present it in 
whatever manner you wish. 

MR. FERGUSON: Thank you, Mr. Pollock. 


Initially, may I say that in putting 


together these representations the committee, together 


with whatever assistance I could give them and Mr. 


Paulin, adopted the philosophy of trying to place before 
you some basic principle statements of the position of 
management. We have tried to make some recommendations 
and we hope that they are practical ones. We tried to 
base our representations only on practical experience 
bearing in mind the stated policies of the Chamber 
which have been, I think, formulated over many years. 
We have not chosen in our representa= 
tions to give you a whole group of examples of 
situations. Quite frankly, we know thatthe construction 
associations intend to appear before you and in “their 
representations give you many cited examples of 
picketing, unlawful picketing, and where injunctions 
were obtained. We know that you have had many surveys 
of reports on the matter. We know that the Canadian 
Manufacturers’ Association will have the same type of 


references to individual incidents. We thought that we 
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Teronte, Ontario 
would rather while reserving the right to make further 
representations to you if we found it advisable, to 
state the basic principles and make some few recommenda= 
tions to yous So that we have our thinking in line, 
and in order to assist you in frank and open discussion, 
I would like to just briefly analyze what we have 
covered, 

As management, as a group, we have 

expressed our full resistance to the elimination of 
injunctions which would restrain or remove unlawful 


picketing. We are unalterably opposed to the resolution 


of the Canadian Labour Congress which, in our respectful 


view, appear to promote only defiance of the law and of 
the courts. We have recommended that there be repeal 

of the Rights of Labour Act in the Province of Ontario 
so that a union could sue or be sued in our jurisdieiion 

We have recommended that the normal 
type of strike declaration which may not be issued by 
the Labour Relations Board be transformed into being a 
cease and desist order which could include the removal 
of unlawful picketing or the cessation of unlawful 
strikes. 

THE COMMISSIONER: That is, the 
declaration of the board that this particular cessation 
of work is an illegal cessation. 

MR. FERGUSON: Yes, that that could be 
removed by an order of the court as well as the picket 
line, but we do not remove also the right of the 


parties to seek relief from the courts on the picketing 


alone. 
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THE COMMISSIONER: But you want a 
desist order to be issued by the Labour Board. 

MR. FERGUSON: By the board, that is 
right. We have suggested the creation of a central 
registry office for the purposes of service of papers 
on any interested union in injunction matters, We 
believe that this would provide the means of an 
adequate short-term notice and remove any stain which 
may presently exist in the process of obtaining ex 
parte injunctions from the court. 

Due to the fact that we as employers 
are facing more aggravated problems which arise from 
the failure of employees to not ratify collective 
agreements, we suggest that theré-be more authority 
and responsibility on union negotiators which ° will 
enabte them to settile-contracts* without’.the unsettling 
and” unsatisfactory ratifieation. “We accept the fact 
that this recommendation opens up the door to a 
suggestion that perhaps giving more authority to 
union representatives at the table may seem on the 
surface to destroy democracy in action in the union hall 
on the question of ratification of contracts, but we 
are genuinely concerned over the fact that radical and 
irresponsible elements in the trade union movement have 
brought about situations where very fair, honourable, 
equitable settlements have not been ratified. We 
have seen many instances of this. inothe® Province of 
Ontario. Particularly in the last year we have seen, 
we believe, that the union officials are not being able 


to exercise the required responsibility of a union 
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membership. Perhaps they mn't want to. But in any case, 
we have suggested a means of removing that problem, 

It is very unusual, of course, for a management group no 
vo raviry ‘an “agreement. It 1s usual, of course, when 
the negotiators go to the bargaining table for the 
company that they have sufficient authority, and we 

ask that the union negotiators be given more authority 
than they have today. 

We recommend that there be the 
abolishment of strikes and lockouts in all essential 
public services, and these be replaced by a system of 
compulsory arbitration. We do not attempt to define 
our concept. of essential public services. 

MR. POLLOCK: Will you? 

MR. FERGUSON: But we would be willing 
to say at this point that we are dealing with the 
service and supply of products and services which, when 
faced with an interruption, would bring about severe 
loss om hardship to the public or to the business 
community, and which would affect the welfare, the 
general welfare of the public, of the community or of 
the province. There are some obvious examples in our 
minds on hospitals, transportation and things of that 
nature === Hydro. 

We encourage as employers on the 
question of injunctions the use and standardization 
of material of the highest order, and we support the 
fact that an employer must not seek any assistance 
from any courts for an improper purpose nor must there 


be on any occasion frivolous proceedings brought by an 
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employer, 

We disfavour the use of the Criminal 
Code as a means to the prosecution of employees in 
labour matters. We suggest in our brief that strikers 
are not criminals, and we suggest that a responsible 
employer does not on any occasion take lightly the 
opportunity to brand his employees as criminals by 
reason of their engaging in a strike, The employees 


may be engaged in a strike at the call of a responsibl 


(99) 


union leader. It may be an ill-conceived strike. It 
may be unlawful, but they have no knowledge of its 
unlawfulness. Therefore, we do not support the use of 
prosecutions under the Canadian Criminal Code, 

Subject to any specific recommendations 
we make, we do not generally favour any extension of 
the powers of the Ontario Labour Relations Board. We 
express fear that any extension of powers of the 
administrative tribunal would not prove of advantage 
to all parties, and we are particularly concerned due 
to the fact that so many of the decisions of the 
Labour Relations Board, which affect so many of the 
fundamental rights of the parties, are not repealable 
in any courts. 

We recommend the supervision of a 
secret strike vote by government. 

We recommend that there shall be no 
strike until such a vote has been taken. 

It has been suggested, I must say, 
that strike action may not have diminished through the 


existence of a government supervised vote. I think that 
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the results of surveys conducted out in British Columbia 
may be undecisive. In any case, it is our submission 
that it is a time for much more cool thinking and calm 
thinking, that the existence of a strike is a matter of 
great importance to employees, and we believe that the 
decision to engage in that strike should be done only 

by secret ballot and that the holding of that ballot 
should be under strict government supervision, 

We have in our brief encouraged 
the existence of management=-labour councils which 
unfortunately, in our view, to this date have been 
a singular flop throughout the province of Ontario, and 
we encourage self-regulation of the parties engaged in 
collective bargaining, bearing in mind the promotion, 
as we do, of the free system of collective bargaining 
with minimum restraints. But we do say, that if there 
cannot be self=regulation, then we must support more 
government intervention, particularly, of course, in 
the field of public service and public and essential 
gervices:« 

Now, we are here and my colleagues 
are here to daal with any aspect of these matters which 
we have raised and to the best of our ability to 
answer any questions which you may have as a result of 
the representations we have made. 

. THE COMMISSIONER: On the question of 
ratification, how long has this feature of ratification 


been normally resorted to? Is it something that has 


been accompanying the labour developments in the last 


30 or 40 years, or is it a change? 
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MR. FERGUSON: I would think it would 

be a very unusual set of circumstances whereby any 
company and union would sign a memorandum of agreement 
which did not include the requirement of ratification 
by employees, 

THE COMMISSIONER: For how long back? 

MR. FERGUSON: As ai as I could go 
back in my own experience of eighteen years, eertainiy, 
I have never seen an adequate memorandum of settlement 
which did not contain such a provision. 

THE COMMISSIONER: Is that the 
practice, say, in the United States? 

MR. FERGUSON: I believe it is. 
Te the best of my knowledge, there are forms of 
ratification in the United States, and certainly this 
is the practice here. I think during the last two or 
three years this question of ratification has become -~-— 
or lack of ratification has become a very important 
matter for the employer. We have had instances where, 
in two or three instances settlements had to be taken 
back to the employees. Radical elements had got hold 
of the power within the bargaining unit, the employer 
is left literally in a vacuum and does not know where © 
he stands. He cannot afford to not deal with the 
bargaining committee then existing or he will be 
dealing with the representatives of the radicals alone. 
On the other hand, he cannot deal with the present 
bargaining committee because they appear to have lost 
control. He is in a very difficult position. 


THE COMMISSIONER: What would you 
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Suggest? 

MR. FERGUSON: I suggest that there 
be more authority on the part of the union negotiators 
to conduct negotiations and reach a settlement, and 
when that settlement is reached there not be the 
requirement of ratification by employees. In other 
words, that the authority given to negotiators is 
an authority to reach a settlement and a final settle- 
ment on behalf of the employees. Certain limits may 
have to be given to that committee. 

THE COMMISSIONER: What do you mean 
Ry 2amLve? 

MR. FERGUSON; Limits as to ranges 
given to them that they can settle in certain ranges. 

THE COMMISSIONER: . That is in 


relation :to wages? 


MR. FERGUSON; In relation to wages, 
but give them sufficient authority that when a deal 
is made at the bargaining table it is a deal. I have 
had situations like that; they have been Unague, very 
unique. 

THE COMMISSIONER: In which there 
was some latitude of action? 

MR, FERGUSON; And where the 
negotiator when, having reached agreement, said, "Well, 
that is the agreement. There is no question of it 
having to be ratified". It is a very rare case when 
one has it today because, as I say, general practice is 


to have this requirement for ratification. 


Well, as we saw in Stelco and in 
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many other instances there has been this problem of 
obtaining ratification. 

MR. POLLOCK: In your contention they 
have power to say yes, but no power to say no? 

MR. FERGUSON: Which, the employees? 

MR. POLLOCK: The employees. 

MR. FERGUSON: The employees have the 
power to say "Yes", 

MR. POLLOCK; The representatives on 
the bargaining committee. 

MR. FERGUSON: The representatives at 
the bargaining table have the authority to say, "Yes, 
this is a deal", and they also have authority to say, 
"NO. te" as NOG. a -deal”, 

MR. POLLOCK: But. they can’t say, “ir 
is net a deal and we are going on strike" until they 
go back to the employees and ask them to vote on it. 

MR. FERGUSON: That is the theory, but 
that is not the. fact. 

MR. POLLOCK: That would be theory 
only, Mr. Ferguson, What would happen in practices 2s 
they would have the right’ at’ the bargaining taple to 
say, "Here is a memorandum of settlement and this is 
fina”. 

THE COMMISSIONER: What we started with 
was an agreement. 

MR. FERGUSON: Right. “Here is an 
agreement", The wording may be put into another 
document, but this is an agreement. 


THE COMMISSIONER: If you haven't 
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1 reached an agreement you still continue your negotiation 
2 or break:them off and say it is impossible, 

3 MR. FERGUSON: Right. If you make no 
a agreement, of course, you have done what you have today. 
5 But we are saying there should be a more effective 

6 manner of reaching an agreement. These people should 

7 have more authority when they go to the bargaining 

8 table. 

9 MR. POLLOCK: Should they have 

10 authority to declare a strike if they cannot agree 

11 with the negotiating committee of the company? 

12 MR. FERGUSON: Well, I would think 

13 that they are given today in many instances authority 

14 by the employees to call a strike at any time they want. 
15 MR. POLEOCK?’ By a vove “of the 

16 membership? 

17 MR. FERGUSON: No, not by an other 

18 vote of the membership at all. They are given 

19 authority to call a strike at the time they determine. 
20 That ts" whac they are piven sometimes. 

21 THE COMMISSIONER: That is by a vote? 
22 MR. FERGUSON: Bya vote of the 

23 membership conducted at that time, yes, but not by any 
24. subsequent vote. It is not required. We, of course, 

25 tie that down as well by saying that the employees 

26 shall not have the right to go on a strike until such 

27 time as there has been a secret vote by the employees 

28 conducted by the government. 

29 MR. POLLOCK: As I understand the 


30 practice of strike votes that do exist, not only in 


mf 


a? vi. | re 

Jat OReT WoL aunt treo igtve io “ti Bs 
V> > efdbeecqnt at 12 ete oad . a 
# som soy 11 .aagen “NOeUaRaR Sr 
Si Bis, svat vox sad cilia + semmi09 tS. ‘qorom99 
vfertioonne siom € 90 seach stsic yatyse ote ow que 


’ 
a Pd. 


es Es 
cand Sy atin 


Bhuerda sfqosy seodt insmsetas ae Ratdoser to -tenqsm 


gnintewisd sit of og yertd nettw ythiodgus e1xom ever 
| _ roan’ - 


event yeis bived2 22900109 .AM 


Berns Jones yodt Tf saitta B ersineb ot vetroddus 


4 


Twiggs syd x6 esettionas Qnivsitogen ed? Agiw 


Mtds bovow I Liew woewora’ AN 


Ysivodtws asonsident Yoana at Yebot wevia sis yeds Jed? 


view yedt amis yes ws mlindte @ Liso of esayoighte sid yd 


si3,'to stov @ ¥& 18007709 AM 
tqltdatedmem 
| 3 
| |  teddo oS Yd ton , olf PMO20DRAY AM | 


7 nevig ats ysdT .ff8 1s-qidenedmon eft lo sfov 


csnins3sb ysd? omits sit Js stings @ [leo oF ysttodsua 
wise fiewts evs Yed? tertw et jedT 

| Meocy s dad tea AAMOTRATMMOD gH 
512 lo stov ava saosupdnes ise ‘hs \ 
YAIB tf Jom Jud ,e8y , ent? sens ts PevewGngo qhsteyr=dmeun | 
,2exoc to ,eW .Bbettuper gon et +1 .edov guenpaedue 


sovglqas sd? Jan? amtyse ¢d [lew as Ceob tad? al? 


-Aaemnroves eds ed. betoubnoo — 
oe 
sJerebad 1 eA sachin call Sree 


- ae Jaixe ob od astey asttnae 


- ar - 7 
ap - Pr 
~ 


o 9 


: 


Nethercut & Young 462 


Torente, Ontario 
Ontario, but in other jurisdictions other than British 
Columbia, a strike vote may take place any time well in 
advance. When would you limit the time as far as this 
Strike vote of which you are speaking is concerned? 
When does it occur? 

MR. FERGUSON: I think we retain 
flexibility on that, Mr. Pollock. My own personal 
view would be that going to the bargaining table on the 
part of a union and from the initial period saying; 
"We already have the right to strike" means that this 
is not bargaining in good faith. I think that any 
strike vote should be conducted only when negotiations 
have clearly broken down. 

MR. PAULIN: May I refer you to page 
28 of the brief. There is a recommendation in the 
first complete paragraph on that page that Section 54 
(3)e0f the Labour Relations: Actobesrepealed; This»ois 
the one which says that a strike vote taken by a 
tradectinionishabiebe by badlots™castvinosuch:acmanner 
that a person expressing his choice cannot be identified 
with the choice expressed. That is how it now reads. 
We are suggesting that this section be replaced by a 
section prohibiting a lockout until after a secret vote 
by ballot conducted by the Labour Relations Board has 
been taken and where the majority of employees have 
voted in favour of a strike and we further recommend 
that application for the holding of a secret strike 
vote be entertained by the Board until the conciliation 


procedures have been exhausted. 


As Mr. Ferguson has pointed out, 
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frequently today even before bargaining commences, 

even before bargaining commences you will have the 
officers of the trade union or the international 
representatives saying, "Now, these are our demands. 
Can we have your authority to vote a strike at any 

Cine if we don't gsecithenmeierand they say.) "Yes". 

But, of course, a great many things can happen at the 
bargaining table which are not foreseen by either party 
before they start. There may be a most attractive 
counter-offer made, but here we have this one particular 
point; say, which may be a matter of high union policy 
which has been developed at the international level 
which has made a strike issue in Ontario merely for 

the sake of the fact --- and this elvan watrarcae is 
frequently so === merely for the fact that unions like 
to have a similar provisionin all of their collective 
agreements This particular provision, this one point 
ofmnrtiontpolicy to: gsét a given provision in 4a 

collective agreement as a matter of union policy and the 
umboneaitsel f would support “and counsel %a strike if 

that matter were not agreed to by the employer, 
regardless of how good the employer's offer may have 
been from the point of view of his employees. 

MR. POLUOCK: . Pam sure you “are 
familiar with Professor Anton's book on the strike 
where generally his conclusion is that it does not make 
any difference whether they have a strike vote or they 
don't have a strike vote that is government supervised 
and that recently in Manitoba they have repealed that 


section of their Labour Relations Act which formerly 
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required a government supervised strike vote and that 
the employers in British Columbia are in some measure 
opposed to a strike vote government supervised because 
it gives the badge of legality or approval to unions. 
In the face of those, is that still»your position? 

MR. PAULINs-Yes:.-L-ecan think. of-an 
example. The post office strike of two or two and a 
half years ago when the employees concerned were invited 
to attend a meeting at the hall in Montreal, a public 
meeting, and the authority for the executive to continue 
the strike was requested by a show of hands in such a 
way that no one really dared,obviously from the way 
the proceedings were conducted,to vote against it. 

MR. POLLOCK: Assuming it was done 
by secret ballot would your objection still pertain? 

MR. PAULIN: It would because I have 
other situations =-- this is, of course, not underthe 
auspices of any government agency, but for the unions 
themselves to have a secret strike ballot, they have 
one ballot box for yes votes and one ballot box for no 
votes. 

MR. POLLOCK: Thatedsenote a, secret 
ballot. I mean a secret ballot as we understand it. 

MRe. PAULIN: I would prefer tor see 
this matter handled under the auspices of the Department 
of Labour. I am not looking for delays or a device to 
delay employees from having the might tol mor ora oetrmike 
when it is lawful for them to do so. I am only looking 
to the fact that employees will be guaranteed an 


opportunity of expressing their own wishes in a secret 
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1 manner and I would question whether in many cases they 
2 are now allowed this. 
3 THE COMMISSIONER: My recollection is 
4 in the Ford settlement in 1946 there was a provision 
5 to that effect, there had to be a secret ballot taken 
6 under the auspices of the Labour Department. Do you 
7 know whether that is still in the automobile agreement? 
8 MR. PAULIN: I don't believe so, sir. 
9 THE COMMISSIONER: The company 


10 dropped it. Why? 


11 MR. PAULIN::-I don't’ know, sir. 

12 Perhaps it was bargained out of the collective agreement 
13 av a subsequent daté for sone: reason, Didon’ t-iknow. 

14 THE COMMISSIONER: Itis rather 

15 strange. We certainly have received opinions from 

16 many interested in this that it does not affect what 

17 you ‘imagine it might,that is, the vote of those who 

18 are opposed. 

19 MRawPAULIN:: But onevofothe things I 
20 think it would do is this, that when the employer knows 
1 that the strike vote was conducted in this way,then he 
22 knows that it is an honest and secret expression of 

23 opinion by each employee rather than by what the 


24. employees may be told. 


THE COMMISSIONER: He knows when the 


25 

6 strike actuatly comes on whether it is general or 

27 special. He sees the number of men who left the plant. 
28 MR. PAULIN: Oh, yes, but then again 
29 it depends in some industries ---- Ledon*tiwant to: leap 


30 into another field, but in the construction industry an 
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employee, a member of a trade union in the construction 
industry in Ontario may be told by his stewards or by 
the officers of his local that there is to be a strike 
that morning at ten o'clock and it may be an unlawful 
strike. But he does not dare not go out because if he 
refuses to, then he is liable to have proceedings taken 
against him under the union's constitution, 

THE COMMISSIONER: Not if it is 
illegal. 

MR. PAULIN¢°Oh, yes, indeed, sir, 

THE COMMISSISSIONER: That is contrary 
vo- the Labour Relations Act, 

MR. PAULING Thatcisaquute truey, 
despite that proviston in the Labour Relations Act. 
is tive man’s union card is lifted, then he reality 
suffers a sort of economic death because he cannot work 
eo ne trade, 

THE COMMISSIONER: Has that not been 
fouchooutwin the ‘courts in thissprovince? 

Mie PAULING LG nes been, 

MR. “POLLOCK: It Hasvor 1b hasnt? 

MR PAULIN: «Lt haste Vihereshave been 
cases of this sort. I believe, sir, at one time that 
you may have even given judgment in one of them, but 
this is a most expensive proposition for an individual 
to undertake, to take a representations action against 
his trade union in order to be reinstated. But in the 
meantime he is in the position where he cannot work at 
his trade on any construction project in North America. 


THE COMMISSIONER: Well, would you 
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ae 


agree that such aprovision in the constitution of 
this province should be permitted? 

MR» PAULIN: No, Lecertainly think it 
ought not to be permitted, but at the same time there 
are generally worded clauses in constitutions which 


unions rely on. I have, as a matter of fact, seen one 


within the last two weeks where an employee was fined a 
/ 8 substantial sum for going to work across a picket line 
9 which clearly was in support of an illegal strike --- 


10 it is something like Section 40 of the Army Act like 


11 it used to read, conduct to the prejudice of good order 
12 and military discipline in that he did so and so. And 
13 he was fined under one of those provisions in the guise 


14 actually of being disciplined under the constitution 


15 for crossing a picket line which had been established 
16 inysupport of acstrike. 

17 Of course, an employee whose union 

18 ecard or his membership is cancelled or suspended in 

19 some way can work on a non-union construction project, 
20 but those are usually the worst paid. 

21 MR. POLLOCK: It doesn't take a very 
28) active imagination to conjure up situations where you 
23 can have a union negotiating committee if it is 

24 empowered to make an agreement without any reference or 
25 responsibility to its electorate, arriving at a sweet= 
26 heart agreement. 

27 MR. PAULIN: Oh, yes,that is possible. 
28 I am puzzled by the concern that there ought to be the 
29 |. democracy of the members considered and that their views 


30 ought to be consulted at the stage of going on strike, 
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and yet it doesn't really matter whether they agreecor 
don't agree with the position as taken by the 
bargaining representatives as to the conclusion of an 
agreement. Why can’t you submit both of them to a vote 
at the same time? 

MR. POLLOCK: You mean the ratification 
of settlement? 

MR. PAULIN: Yes. 

MR. FERGUSON: Mr. Pollock, they have 
authorized those people initially to go and negotiate 
for® them. 

MR. POLLOCK: They have also authorized 
those people by a ballot in most cases) to go on strike, 
to announce that they are going on strike, 

MR. FERGUSON?: “‘Wedll ~ & thamk one, of 
course, could be rélated vo the other, tne: tee, démect 
stoppage of work, closing down a plant. It puts people’ 
job immediately in jeopardy. That plant may close, 
Surely that is a different type of concept, than the 
other matter. 

MR. POLLOCK: Let me put an example to 
you in the: terms that you suggested this morning. The 
negotiating committee is authorized by the union to 
settle an agreement between $1.50 and $2:. VO\eany) hour. 

The employer says to the negotiating committee, "I am 
only prepared to give you $1.25 an hour". No agreement. 
Why cannot the union membership say to the negotiating 
committee, "If you can settle an agreement between $1.50 
and $2.00 an hour, take it. If you can’t, we are 


voting now to go on strike", and then you can take that 
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position to the bargaining table with you and if the 
employer is only prepared to give you flees, Nob within 
this bracket, then you are authorized to go on strike, 

MR. FERGUSON: Mr. Pollock, with all 
dues respect, it would be great Cheory, but 16 has 
never worked that way in practice. People say all kinds 
oPsthings in» collective bargaining initially. They 
will ‘say, "If we don't get $2.50 we will go out on 
strike", We have heard these things said to us time and 
time again at the bargaining table, but when it really 
gets down to the guts of the situation, those sentiments 
are not expressed. 

MR. POLLOCK: To the bargaining-in-good 
faith sessions? 

MR. “FERGUSON: That is right,yes. 

MR. POLLOCK" Do ‘you’ think that the 
government supervised strike vote will alter that 
situation, notwithstanding that in all the experience 
in all the provinces in Canada that have government 
supervised strike voting the statistical analysis 
demonstrates that the percentage of support for the 
strike has increased in all circumstances where the 
government has supervised this strike vote? 

MR. FERGUSON: Well, the Chamber 
believes that it is a matter which would bring about 
greater stability and less strikes. 

MR, "POLEBOCK? There “must be some 
peculiar factors in Ontario. 

MR. FERGUSON: There seem to be some 


peculiar factors in the Ontario Labour Relations Act. 
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MR. POLLOCK: I am not saying that 
facetiously. 

MR. FERGUSON: No, I think there are 
Some peculiar factors in Ontario. There are many 
factors in the trade union movement itself. 

THE COMMISSIONER: Let us consider 
just a few of the strikes with which you have been 
personally associated, Mr. Paulin. What would you say 
about, say, striking employees who go out on the 
first day, return before the strike is settled? Have 
you anything specific on that or any general judgment? 

MR. PAULIN: The general tendency 
for this to happen is becoming less and less with the 
fact that it is made most unattractive for employees to 
change their minds and go back to work because of the 
type of picketing they encounter at the gates to the 
plant. They are physically afraid to go back to work. 

THE COMMISSIONER: Assuming you have 
acrestriction ‘such as, an,order of the, courts. for two, 
three or four pickets? 

MR... PAULING (Them, they, wWihlkytend-tGe 
go back to work, but they are also subject to harrass- 
ment at home, damage to property, threatening phone 
calls at four and five o'clock in the morning and 
tactics of that sort which I do not say are confined 
to Ontario; I think they are probably found in every 
jurisdiction of the world wherever trade unions are to 
be found. 

THE COMMISSIONER; Would you say, the 


the return to work of the strikers plays no substantial 
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part in the settlement? 

Hi PrAaeLENn?™ Oh, lt “dees, “sir. = - ir 
Some cases it may very well do. In some cases all of 
the: employees come back and there is never any 
collective agreement signed with the trade union which 
had become the bargaining agent. 

THE COMMISSIONER: I am dealing with 
where you have an outstanding number? 

MR. PAULIN: I cannot say there is any 
particular pattern because it depends to a large extent 
on the nature of the industry and the type of work that 
the people do. 

MR. FERGUSON: If I may say ‘so, sir, 
one is more likely to find that with the employer who 


has: the smaller number of ‘employees, that there’ is a 


‘ tendency of those employees to return to work after 


they have engaged in the strike because there is a 
closer association with the employer. With the large 
employer with the large work force you are less likely 


to have a return to work. 


THE COMMISSIONER: What about strike- 
breaking, that is, bringing men in from outside plant 


personnel? 


MR. PAULIN: With great respect, I 
don't agree with your term "strikebreakers". 


THE COMMISSIONER: Well, whatever you 
call them, That was given to me as one of the accepted 


terms. 


MR. PAULIN: I think the employer has 


the right to carry on his business. 
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THE COMMISSIONER: I am not talking 
about that. I am talking about the actual employment of 
those who are engaged outside of the original force, and 
its effect has been to break the strike, 

MR. POLLOCK: Just for the purpose of 
communication only, Mr. Paulin, scabs are those who 
come back to work within the force and strikebreakers 
are those who come to work outside the original force. 

THE COMMISSIONER: That is the way in 

' which I used the terms and I thought you objected to 
that. 

MR. PAULIN: No, it is not a question 
of strikebreakers. I am familiar with the terms -=-- I 
don’t necessarily say I adopt them; I know what they 
are generally meant’ to-mean. I think the connotations 
in the trade union movement are akin and perhaps 
analogous to that of "murderer" or something like that. 
iveindustrielwrehationscpartancest hose | are very strong 
words indeed. 

MReoPOLLOCKsee * Canyyourthinknofpa 
better euphemism ---- "replacement worker" ~--- how is 
that? 

MR. PAULIN: Whatever we call them, 
if we have people hired to come to work during a strike 
to carry on the employer's operations, I think within 
the last two or three years I can only think of perhaps 
one or two instances where this has been done in which 
I have been engaged. I think the tendency is to 
put great pressure on the trade union either to close 


the operation down entirely or get the strike settled. 
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In most cases, I believe it is only in the case of a 
small employer where this happens. 

THE COMMISSIONER: I was going to ask 
you, what size of working force would those two or three 
instances represent? 

MR. PAULIN: This would be in plants 
with a working force of less than 300 people --- perhaps 
100 people. 

THE COMMISSIONER: To what extent 
. would they replace the strikers by new employees? 

MR. PAULIN: On a permanent or temporar 
basis? 

THE COMMISSIONER: Weil, do they bring 
them in temporarily or permanently, or what? 

MR. PAULIN? -They hopeeto vbringsthenm 
dnvoniy temporarily, ciushould think, because of the 
fact that the people who normally do the work and who 
are familiar with it and have the skills to perform it 
are not there, and these people come in and do what 
work can be done in an imperfect way during the period 
that the others are out on strike. 

THE COMMISSIONER: If it is a skillful 
requirement, the probabilities are that they cannot 
supply too many skilled men. 

MR. PAULIN: No, they cannot. 

THE COMMISSIONER: Does that mean 


they would go on a partial production? 


MR. PAULIN: They do, sir, to some 


exwent. 


THE COMMISSIONER: I suppose as thet 
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Skill reduces its requirement, more persons can be 
PPOUEN tans 

MR. PAULIN: Yes, and the level of 
production increases and the quality of the product 
increases, and the tendency may be === and I know of 
one or two cases where the strike literally collapsed 
--- again this is in.theGase 6fesmeall plants. 

THE COMMISSIONER: When you say 
"small", would that be 300? 

MR. PAULIN: No, that would be less 
than 300. That would be 150 at the most, of people in 
the bargaining unit. Of the. 150 in the bargaining unit 
a great number of them would give up and they would go 
voluntarily and obtain employment elsewhere, 

THE COMMISSIONER: Does that mean they 
‘severed their relationship? 

MR.« PAULGN ca They] severent théeda 
relationships entirely. Some of them are rehired 
gradually over a period of time, unless there is an 
actual settlement with the union where in one case I 
recall there was no collective agreement entered into. 
The union acknowledged the strike had not been a success 
and did its best to persuade the employer to take back 
as many of his former employees as possible. 

THE COMMISSIONER: You say that was 
really caused by outside involvement? 

MR. PAULIN: It was caused by the fact 
that the employer was able to operate his plant 


during the strike. 


THE COMMISSIONER: Yes, by getting 
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awhers,. 

MR. PAULIN: | Yesare If: thet plant had 
beennclosed during the strike, then I cannot say what 
the result would have been, 

THE COMMISSIONER: The only way in 
which it could be closed would be what? 

MR. PAULIN: The only way in which it 
could be closed would be in several ways, really: The 
employer’may decide that he will not try to operate 
his plant during the strike. He may try to operate 
his plant during a strike and he may find the he cannot 
getradequate staff and then he will close his plant. 

He may find that the temporary people he has got coming 
in to work for him ---- the strikebreakers and scabs, 
as Mr. Pollock put it === he may find that those people 
are literally driven away from working for him because 
of intimidation, coercion or actual property damage 

Or BOOLAyShy ury. 

THE COMMISSIONER: Have you experienced 
actual cases of that? 

MRaaPAUGING Oh,lyebgteire 

THE COMMISSIONER: What followed that 
damage? Was there any prosecution of any sort? 

MRY PAULING’ No, sirsoudd find that in 
cases of assault there is usually prosecution, but the 
charges are frequently laid then byt thenmolices officers 
who may be on the scene, and if individuals go down and 
Swear out informations against those who assault them, 
then in many cases when the strike is settled there 


seems to be a tendency to try to clean the slate as much 
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1 as possible, and any information like that if possible 
2 is withdrawn, if the Crown will agree to its withdrawal, 


3 and any civil proceedings that have been commenced are 


4 usually either dismissed on consent or they are held at 
5 the level that they have reached without any further 


6 steps being taken, 


Yi THE COMMISSIONER: There is no 

8 Suggestion that they undertake not to prosecute a 

9 criminal? 

10 MR. PAULIN: There may be an undertaking 
11 not to press a prosecution which has been started, 

12 There may be even suggestions that one will not 

13 prosecute, but this is generally made conditional upon a a 
14 the Crown Attorney may ‘have ‘to isaywovlhe mattergdof 

15 Course pelerin ‘his harids'vatist he * time, 


THE COMMISSIONER: Would that be free 


17 feomscall taint? 


MR. SPAULIN coNogusir. 


18 

19 MR. FERGUSON: Prosecutions under 

20 the Labour Relations Act would certainly be included 

1 in any settlement that would be insisted on, 

22 MR. PAULIN: We are talking about the | 
23 Criminal Code. | 
oA THE COMMISSIONER: Would you mind 

25 giving us short statements of the actual occasions 

6 which you can recall, the strikes, the number of persons 
27 involved, the length of time of the strike. 

28 MR. °cPOLLOCK: (OVintuahiygrehoese items 

29 that are set out in the second part of the agenda that 


was provided --- if you don't have a copy @. will 
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certainly see that you get one. 

MR. FERGUSON: These are related to 
certain experiences and we have not adopted the policy 
of having the Chamber file those. We have many of them 
in our own office and we have intended, if we do have 
the opportunity, to make those available to you. Those 
are our own specific cases. 

THE COMMISSIONER: Yes, just to see 
the actual consequences === what took place. Did men 
come in-and the union break down, and 2¢ 2b did, what 
fdlowed? Assuming you had the union on one side and the 
company on the other and everything else eliminated, 
then you would have a contest of endurance, 

MRe PAULING. Yom would, sir; andiat 
would depend to an enormous extent, the outcome of 
the contest, as to the economic strength of the 
parties. For a small company and a powerful union, 
or whether it were a strong company with one of the 
smalicr, weaker unions, 

THE COMMISSIONER: I suppose it comes 
down to that. 

MR. PAULIN: It does indeed, 

THE COMMISSIONER: Sometimes you say 
you have a weak union against a strong employer. 

MR. PAULIN: Yes, but it is usually 
the other way around. 

THE COMMISSIONER: But that really is 
confined to industry that has 300 and under? 


MR. PAULIN: Yes, that is confined to 


the smaller employer. 
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THE COMMISSIONER: Well, we will 


adjourn now until two o'clock, 


---Luncheon adjournment. 
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#=<On résuming at tw6 o'clock p.m. 


MR. FERGUSON: Sir, when I had the 
pleasant opportunity of discussing some matters with 
you and with my colleagues here I believe I mentioned 
to Mr. Pollock the fact that we would file with you a 
report of the Silk Commission in regard to the | 
establishment of arbitrators and school of arbitrators. 
I wanted to file it with you and place it on the record, 

There are specific recommendations 
included in that, in particular, the establishment of 
a school of arbitrators under the Department of Labour; 
also there was a recommendation that judges be retained 
in service and be able to perform the duties under 
SOULUrao lO.” 2 might say that the government seems to 
completely ignore the recommendations or if they 
have not ignored them, they have not been implemented, 
This is one of the few times when labour and management 
submitted a unanimous report to the government, 

MR. POLLOCK: That is probably what 
caused them to be suspect. 


MR. FERGUSON: They may have been 


suspect. 
THE COMMISSIONER: They may have been 
shocked. 
MR. FERGUSON: But very extensive 
representations were made to that Commission and I 
sat on it and I hope that you will find it of interest. 
I wonder, sir, if we may take the 


liberty of returning to the subject of the employment or 
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1 use of strikebreakers. 

2 THE COMMISSIONER* Yes. 

3 MR..FERGUSON: I will use that phrase, 
4 ivshope Mr. Paulin Won't be anstiited 1fSl nsertne PArase , 
5 but I would like to deal with it because this is a 

6 question that obviously must be of concern to the 

7 small employer and the large employer. Now, any 

8 restriction or regulation on the use of strikebreakers 
9 leads me to an analysis of the reason for the strike, 

10 Quite obviously, there are many instances where a 

11 Strike ie calléd Imtourtirevince and vas taeresusie ccemnG 
12 bargaining or as a result of the failure of one party 

13 to bargain in good faith as a result of union policies 
14 onypolitics and one has tocdistinguish that fron the 

15 ease.ywheréithere.just is a breakdown im’ the nmercotiations 
16 eiphonest., mob wsuceesstul., but nonest ite gotmations in 

17 collective, bargaining. 

18 One has to distinguish between a 

19 large employer and a small employer. Without any doubt, 
20 and I think with very few exceptions, the large 

a1 employer when faced with a strike, having calculated 

22 all of the problems which arise, is probably shut down 
73 at the time of the strike for two prime reasons -=-=-= first, 
74 that. he. cannot. produce, he must rely om toolmany 

95 people, too many key people, too many key personnel 

26 spread throughout a large plant. he cannot operate 

97 successfully. Secondly, he is faced with canger to his 
28 plant premises, this large employer, and that would be 
29 another reason. 


THE COMMTSSIONER: You might just 
30 
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ereaverate on that abit, 

MR. FERGUSON: He is fearful of damage 
to his plant premises, 

THE COMMISSIONER: Has there been any 
considerable extent of that? 

MR. FERGUSON: Yes, in some cases there 
have been extensive problems of damage to plant premises 

MR. POLLOCK: Positive damage in the 
sense that damage was actually intentionally inflicted 
or negative damage in the sense that pipes froze? 

MR. FERGUSON: No, damage inflicted 
on a plant. We recall in Hanover, Ontario about three 
yeers ago there was-a legalsstrikesin the plent: offs a 
company engaged in the furniture business, cabinet 
making. Here there was violence on the picket line, 
there was extensive damage to the plant itself. 
Windows were broken, machinery was broken, there was 
extensive damage and we have seen cases where there 
have been threats of personal violence, and of course, 
there has been injury to trucks and injury to personnel. 
This is another reason why an employer is reluctant to 


carry on. 


THE COMMISSIONER: Take that case you 
spoke of in Hanover about the machinery being broken, 


how long was the strike on, just roughly? 


MR. FERGUSON: Mr. Paulin, maybe you 


could tell me the length of the strike. 


MR. PAULIN: It was approximately 


six weeks. 


THE COMMISSIONER: And what was the 
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result? 

MR. FERGUSON: Well, the employer felt 
that due to all of the circumstances he could not carry 
on business any longer. He employed people who 
normally worked on farms to come into his plant. He 
tried to carry on his production. The same people, -thes 
farmers would go home at night and find that all of 
their cows had been killed -=- their tires on their cars 
were all slashed. It was a very violent and unfortunate 
typeof strike, 

THE COMMISSIONER:Do you know why they 
came out? 

MR. FERGUSON: I believe they came out 
ieresgand..to, getting var sin] uneti ony 

MRiéx PAULIN Th ist thenab ouite the) ions 
cased) know of personally, sir, where the strike was a 
lawful one, but because: Of activity: crhmihe picket dime 
the court enjoined all of the picketers, but 
notwithstanding that shortly after that took place the 
employer again tried to commence operations during the 
strike and that lasted for about two or three weeks and 
then there were literally mob scenes at the plant 
premises where cars were overturned notwithstanding the 
injunction and it got to the point where the police 
of this small community were unable to control the 
situation and the provincial police came in. 


THE COMMISSIONER: What was the number 


of the working force? 


MR. PAULIN: Approximately, I believe, 


about, 300. 


i 


4 reyorqne afd Lew MOBUORAT J m 
dads 
) wrsse ton blues of esonstamvorls ait 10 13 of ou 4 


Oliv slaosqg beyolame eli .segnol ys Slike a 
afi .tesfa.etd ofnt smos ov bits? fo pesttow yfLenron . 


one 
sit yolyoog visa edt .sokspubotq eth mo yrs. ot betas 


Yo Die sade Saktahnes Sete ts sod oF Sluow exewrs? 


. Ve 


leyes they to sottt whodt == belli la fesd bed eawoo tledd 


a 


‘séeenudtoetay bes texealokv vasv-s asw dl ehedesla Ile euew 


soitite to sqy? 
«vert viie word voy od if ANOLR2EMMOO SHT 
| Sido omso 
| Jvo omso yerit ovelfed I :MOZUDAST . aM ! 
| snottonviak oe -gntites od braget al 
| yioo sid Jueds eh ela? = UAS ohh aT) nied & 
| 5 esw otfeta efi otsnw ,the »gilenositeg to worl, L.esao 
| Ser t'l dette oid no vyiivisdos to saupoed.gud.,.9ne tytwel 
tud ,etetsdpia ait to Sis. bonkotne tives sdJ 
aid sosla soot tsit vette yidtsonde stad? aobkbasteddiwion 


siit anisvb anotdarsqo sowemmeg~od belts mbege soyolqme |. 


bas sN99w sexdd xo owt JvOds tot bevesl dad? bas sabate 

| tnsinq ea te eonboe dom y[isistdil stew erad?.ced? 

Beene HRlORS Teds t\do} Ree ree sT9W a't89 erenw eseimetg 

solloq sf? sradwetnitog ett of som 2k bas notsorwtat 1 | 

eit Lortaoos ot Sidany stew yiitaummeg Lleme,,etdt. to 

. .at smnso sotiog Istomtvorq edd bas. nottsutte 
: Sit esw tadiw ani cha aah — ee! ws 

_ Peot0? nnttaicow: oda to 

»Vistsntxorggé aa AM 


1a * Op 


Nethercut & Young 483 


Torento, Ontario 


1| MR. POLLOCK: Was it a manufacturing 
2 industry? 

3 MR. PAULIN: It was a manufacturing 

4 industry. 

5 MR. FERGUSON: Hanover Wood Products. 
6 THE COMMISSIONER: Skilled or semi- 

7 skilled? 

8 MR. POLLOCK: Both skilled and semi- 


9 skilled. 


10 THE COMMISSIONER: Could he have 
11 obtained allthe men he wanted if there had been no 
9 

12 interference? 
13 MR. PAULIN: Yes. The reason for the 
14 interference was, I think, that the production of the 
15 plant was coming back to normal without the collective 
16 agreement having been entered into. 
7 THE COMMISSIONER: What was the end 
18 result? What became of the people who he had employed? 
19 MRy PAULIN: The end result was that 
20 when the union and the employer sat down and negctiated 
a1 a collective agreement all of the permanent employees 
22 who wished to come back, who had been there before the 
93 strike, did come back. 

MR» POLLOCK: Was this the first 
24 

agreement? 

25 

MRi{ PAULIN? ,Tne first agréement, yes. 
26 

MR. POLLOCK: And what was the matter 
27 

in dispute? 

28 

MR. PAULIN: The mattervin dispute, I 
29 


think, was the fact thatthe employer and the union had 
30 
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two or three meetings and they just were miles and miles 
apart on all of the basic points in the collective 
agreement and they didn't get together until after 

this unfortunate strike had taken place. 

THE COMMISSIONER: And in the end 
how did the terms square with the position of the 
leading party? 

MR. PAULIN: Well, the employer ---- 
we have recently negotiated a second collective 
agreement ‘whith is now in effectrand the strike, and I 
don't know the causes, whether it was the strike, 
whether it was the terms of the settlement or whether 
it was perhaps conditions in the industry, but the 
employer I understand is insolvent. 

THE COMMISSIONER: Is the business 
being’ ‘carried on today? 

MRS. PAUIDING -By a receiver, 41 
understand. 

THE COMMISSIONER: And what: is the 
population of this town or whatever it may be? 

MR¢ PAULIN: Approximately 5,000 ,"!1 
believe, 

THE COMMISSIONER: Was this only one of 
a number of industries? 

MR. FERGUSON: Yes; there were related 
industries, many of them, sir, and the union involved 
which was the International Woodworkers of America had 
bargaining rights in practically every other plant in 


Hanover. They had a very substantial support in the 


town itself. 
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MR. POLLOCK:.Is) it .your, position. that 
the reason the plants are all insolvent is because of 
the wage demands? 

MR. PAULIN; Not all of the plants, 

I am saying this particular plant. 

MR. POLLOCK: It was wage demands? 

MR. PAULIN: I am saying I don't know 
whether it was as a result of the strike, whether it was 
ase a.result.of the, conditions in. that. particular 
industry or whether it was as awsult of the settlement 
that.was negotiated. .I.don't, know. that. 

THR COMMISSIONER: No proceedings 
were. taken, at all. in, respect. of any of. the, damage? 

MRewr ALIN: Now theme. werme.no.csvig. 
proceedings. at all other than the original. action, for 
damages. 

THE COMMISSIONER: ~ Criminal? 

MR... PAULLN t4 Criminal - don't tnow, sir 
Teden't recall. iIredon!ltipbedieve.so. 

MR, POLLOCK: I assume you Went 
through the conciliation stages and it was all lawful. 

MR. PAULIN: We didn't get in until 
the strike began and the picketing began. 

MR. POLLOCK: They followed all the 
procedures and then the strike began. How long did it 


last? Was there picketing immediately? 


MR. PAULIN: Yes, there was. 
MR. POLLOCK: Tokén picketing? 
MR. PAULIN: No, there was mass 


picketing and we obtained an injunction limiting the 
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number of pickets to, I think perhaps, three or four at 
each entrance to the plant and that injunction order 
Was More or less Tenored, 

MR. POLLOCK® For how lone did that 
continue? Oh, I see, it was ignored. 

MR. PAULIN: It was more or less 
ignored. There was an incident of violence on the 
picket line and people going into work had been 
attacked and a motion was brought to commit certain 
individuals for contempt of court for disobeying the 
injunction order and that motion was dismissed without 
eests: for, I believe, lack of evidence in circumstances 
ivdon't *precisely recall and there was also a motion 
brought for an order removing all pickets®and,as I say, 
if is the only legal strike inomy expertence- wheresthe 
order was made. 

THE COMMISSIONER: Ws where’ any 
newspaper account of this in detail? 

MR. PAULING IT Shoulda inaginettherte is, 
sir, I believe it was in the Toronto press ‘and 
certainty if the Toeal "press. 

MR. FERGUSON: We will supply you with 
that. 

MR. POLLOCK: I *think this May De one 
of the actual experiences that Mr. Paulin migho include 


when he gets back to the luxury of this leisure in his 


Orrnuce’, 


MR. FERGUSON: I hope there won't be 


too much leisure. 


MR. PAULIN: I think Mr. Pollock means 
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I can perhaps do this in my Spare time on Sunday 
afternoon or .something like that. 

MR. POLLOCK: Sunday afternoon is not 
my spare time. 

MR. FERGUSON: Undoubtedly in a small 
plant one would find circumstances where the employer 
is more likely to carry on at. the time of a legal 
Strike. He may be tempted to carry on because he feels 
that he can use some supervisory staff to conduct some 
phases of his manufacturing. He will not be as 
concerned over the protection "of hie property; his 
plant: He will be able to organize proper protection 
for his employees and proper transportation facilities 
for those employees who want to come to work. 

Now, the question arises about the 
employment of people by that employer to withstand the 
economic pressure of a strike. Let us assume --- I don't 
titi citi becomes) necessary for “me to try to protect 
the position of the employer to carry on his business 
when he has bargained in good faith and the union has 
not) bargained in good faiths Surely » Por ti with 
respect think any employer has to answer that one. 

Let us assume that both parties have bargained in good 
ftatiprr carid “there tis''a. strike and’ we have'the smaller 
employer who tries to carry on his operation and he 

hires other people to work in his piant. I don’ s support 
the position that this employer should be able to 
permanently displace his employees with these other 

These people are deemed to be employees while 


people. 


they are on strike. I,belideye that unless they take 


Rail i: Teta 
| sn i), ae ee aaa 
ia ai noomredts ysbaue 1000 aa! “wie errs 7 


| theme s at yibstduehav » ;vOgUOnaT ~AiM z Nanmberes 
teyoLane eid -ersrw csonstemuorto batt bivsow ‘an0 sasla 


‘Lsrel 5s fo emit ott te no yatse: ot qiodhtesomyat a 


“gfost si sauncod mo yorss of bovamadt,ed: yam oH) solute 


) 
a 
» 


AG 
amog toubnoo o¢ ttste vrorivesque amos sen asayed, tadt 
es od don [ftw oH .aniustostunsm) eid to seasiq 


eid ,eorogoxrqpeix %0 nolvostorq odd yevo bennesnoo 


nottoste rd reqortq asiasnio of side od ifiw eH staslaq 


gett ili test nolistiedeniss¢d to6qo1q. bis’ sesyoigqms. ein) 107 
scion od gnoo of Joaw ow. seevolgme sao. 197% | 
eid jvods esgtis. noitegoup sit ,woll wre hf 

sa? bristeddliy of 1syolqme tend yd elqos@ ta tnomyoLame 
S'ntob Ll —--—— omuges eu tol sexttate B° To stmegetd oLmonose | 1. 
is9torg of vit os on nis yisgasoen aemooed gL anids te 
gesntaud eld mo ytwso oc T6volidme sdt to notiteoq srt i 
esd agkay odd has dvler boom wnt bonisyisd esd od mocdw 
ittiw ¢'nob 1 ,.yleuwe cdcsksD Boog ak bentsaisd jon 

310 deic “swens o¢ esd teyolams yas antd? dooqger 
Doon ni .Senteutsd evued seliteg ijod Jedd smuees au ted 
1silsma sds svsd sw Bas odtintve G eb ered? bas Adie? 

ie af pis nottstego effete, yutso, of seta. ofw teyolqme 
feroaque t*nob I .tasiq aid at Arow.og siqoeg eiido aexte 
| ot ofds sd biyode steyolqme atdd tant no tibeoq ard 


“sonto seed. ddtw eosyolane etd sostqeth exandetanenn 


eftdw 2ssvolqme «3d of bemeéb enn elqosq sasaT eqoeq 
aisdysrd, aeelay dedd evetied I, ,sltite a 


— ay - -_ _ i’ in | - a ae A ee 


488 
Nethercut & Young 


Terente, Ontario 

some positive steps to sever their own employment their 
employment should be protected ;\ .ifewhthinnreasonable 
time limits they wish to return to the emp loymeiiethis 
particular employer. Therefore strings or conditions 
Should be attached to the employment of people who are 


brought in to work during the term of the strike. I 


think most responsible employers do that. I recall 
there were claims made, I know, by the Royal York Hotel 
when they had their!long strike that it would take years 
before the staff involved in the strike would be brought 
back to work, My:-recolléction:of what «Mr. Zambri,* the 
union organizer, told me after the strike was that it 
would take about three or four months before most of 
the strikers were back at work. So I believe ---- and 
Ivam*sure the Chamber does support some degree of 
protection for the employment of thosénwhonilegaLily 
encase yimeacstrike, etoncvhéenothershandsuwazare 
unalterably opposed to any laws or regulations which 
would prohibit the ‘employer promicarryingnon this 
business, ©Heshas “asrightrtouwithstand economic pressur 

Now, under today's so-called affluent 
society an employee who is out on strike has no squeeze. 
He can get a job. Either he’ gets a job or he gets 
substantial support from the trade union having 
bargaining rights. So, there is no econombPcipressure 
on the employee. He can stay out for a long time. 
He can go out and get another Fob. 

THE COMMISSIONER: Well, now, is that 


really so? Do you think you can Say that striking 


groups of that sort are in a position to stay out 
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indefinitely? 

MR. FERGUSON:We have seen strikes, 
sir, where ---- there was one recently in Timmins, 
Ontario ---- the plumbers were out on strike in Timmins 


3 


Ontario for thirteen weeks, and the representative of 
the plumbers' union told me it didn't matter if it went 
on for thirteen years; there was not one of them not 
fully employed. 

THE COMMISSIONER: Oh, they went to 
other work, you mean? 

MR. FERGUSON: Yes, the union got 
them other work. Today it is quite a common occurrence 
for employees going out on strike to acquire other 
employment. Some of them acquire better employment and 
Leaves 

THE COMMISSIONER: And they leave. 

Do they make any distinction between taking temporary 
employment and taking permanent employment? 

MR." FPBERGUSONG Tithink tn Sakis tagrness 
if an employee wishes to return to his original 
employer he may seek temporary employment. 

THE COMMISSIONER: Suppose you are not 
given that privilege of seeking other employment? 

MR. FERGUSON: I don't, with respect, 
wonder --- I wonder how it could ever be policed. I 
think it would bring about an unnecessary hardship on 
him. He would get paid from the union, anyway, if he 


could not get a job. 


THE COMMISSIONER: It depends upon 


the strength of the union, I suppose. 
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MR. FERGUSON: In many cases it would, 

THE COMMISSIONER: Do you think the 
injury to the business is really greater than that to 
the union? You have the loss of profits, the loss of 
wages, partly accommodated by the strike allowance, 

MR. FERGUSON; The loss of revenue to 
the union through checkoff, the loss of wages, the loss 
of business, maybe a permanent loss of business, a 
permanent shutdown, It is difficult for one to equate 
all those economic forces, but if the employer was 
Unable to hire anyone to run his plant, that would 
méan that on every strike, no matter the reason for the 
etrike, it was guaranteed automatic success, 

THE COMMISSIONER: That is the tase 
with the employer certainly over 500. 

MR. FERGUSON: In the very large 
plant. 

THE COMMISSIONER: You can't get 
either the men or the skill. 

MR. FERGUSON: No, in a large plant 
the plant would close down and most of them do close 
down. That does not guarantee the success of the 
strike. 

THE COMMISSIONER’ Oh, no, To. We are 
just speaking about the fact of closing up the activity. 

MR. FERGUSON: There would be a 
eLlosing Up. 

THE COMMISSIONER: You take any of 
these large strikes --- the automobile industry --- and 


I am taking Sudbury, where that plant is what they call 
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"struck", then its operations cease. 

MR. FERGUSON: I think, with respect, 
sir, one must distinguish between the very large 


manufacturer who has a stabilized relationship with the 


union,and who may have strikes from time to time, and 
when he does there is a complete shutdown, and the 
vast majority of employers who do not enjoy that form 
Ore suabi lity, 

THE COMMISSIONER: That may be; I 
think thatis right. I was wondering, where would you 
draw the line roughly between a company that must submit 
to that and one that is not compelled by it? 

MRS" FERGUSONS T*Woula-Tind it so 
Gifficult to do it because of this reason -=—- and I am 
ROC wnedeing "about sit: L*Trind it impossible pecause of 
UnNvevwrace, that "Unere-are very “large employers wio nave 
multiple numbers of small plants, and one of those 
small plants might manufacture one particular product. 
It may be in exactly the same position in withstanding 
the strike as some small single employer with one plant. 
So; -I find it very difficult to distinguish between 
them. The thing that*®worries me ====- 

THE COMMISSIONER: What is the effect 
in that case? 

MR FERGUSON: I think the effect in 
that case would be that one small plant of a multi-plant 
organization may be able to withstand a strike. 

THE COMMISSIONER: Because it is 


associated with the others? 


MR. FERGUSON: No, not necessarily, sir 
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because it may be the smaller plant in a very small 


community is the only operation in that community. 

THE COMMISSIONER: Assuming these 
plants had a collective interest, that A was established 
and B was here, but they all contributed to the ultimate 
pronucs. . 

MR. FERGUSON: With respect, sir, they 
may not. They may be completely independent operations. 

THE COMMISSIONER: Well, that is so, 
yes. 

MR. FERGUSON: That is why I find it 
difficult to draw the line. You have to analyze what 
type of community; what are the community interests; 
akeathere competative factors? Fon instance, siniHanover, 
asawesalways saidjysd bélievelthe Internatidgnal 
Woodworkers of America seemed to own everything except 
the Chinese laundry in Hanover, and this was one of the 
major problems: faced by the employer. Perhaps heewas 
quite wrong in withstanding economic pressure. I don't 
think he ever anticipated that the strength of the 
I.W.A. in Hanover would turn out to be what it was. 

THE COMMISSIONER: When you speak of 
the strength, you mean merely the stoppage strength? 

MR. FERGUSON: No, the strength of 
him --- this particular organization in Hanover was 
able to convince other employees in other plants in 
Hanover to leave work and become engaged in mass 
picketing. This was the type of strength which he had 
not anticipated would exist ina place like Hanover. 


THE COMMISSIONER: But it did not 
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interfere with the fact that they remained employees of 
the other plants. 

MR PRRCUSON? That. 45s correct, 

THE COMMISSIONER: And they had to 
Garry out their work there. 

MRS. RERGUSON: Well, they did nov 
carry out their work there to the extent they were 
taken away from work to join a mass picketing line 
during working hours. 

THE COMMISSIONER: There were strikes 
imwaddh iof these plants? 

Mee ONS ee SVCOrrect., gar, 
they brought out employees in the other plants and 
management in the other plants did not take action 
against, them because of the fear that the I.W.A. had 
too much power. ‘hat was what happened in Hanover. 
Sog; to,try and draw the line and distinguish between 
Qe plapees employer. and the. sinali employer, and «where 
the -line should be drawn I do not know, but the thing 
tChateconcerns any management is that the calling of a 
strike may be completely beyond their control, and why 
should the employer ever be faced with strike action 
with his hands tiedebentnd= pts. beck? 

THE, COMMISSIONERS Oh, yes, «butt 
havesno,doubt.in many cases the primary responsibility 
in many cases is on the union, but it may be on the 
employer too. You get arbitrary men amongst the 
employers as well as amongst the workmen. 

MR. FERGUSON: .~ don't say this to 


you --- I know the Chamber does not suggest to you --- 
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that there is not an employer who has not bargained in 
good faith, who provokes no strike action. It has been 
our kexperlence ithat iin mostcases «bhatt employer may 
face more difficulties at the time of a strike, and 
perhaps he should face them. 

THE COMMISSIONER: How would you 
regulate that, taking into account the absence of good 
faith? 

MR. FERGUSON: I believe it was 
suggested in another brief presented to you about the 
conciliation board or the conciliation officer having 
some authority in regard to the power of a party to 
exert Onetorwithstand economic pressures. Now, that 
was the representation of one party. Whether it be 
throughnthéeprocessitef tsomeiother tribunals ithat wbsaa 
question which must be lanalyzedi» If '’anremployer does 
not obargain in goody faith, if he provokes strikevsaction, 
if-he refuses to go to the bargaining table and attempt 
tHosbringieabout séttlementieol aecellectivecagreement, I 
Gon'tacondone his action. I do not suggest he should 
be as free under every circumstance as some other 
employer who is bargaining in good faith. 

THE COMMISSIONER: In the Hanover 
trouble do you attribute anything that took place there 
torthetexistence of the »picket line? 

MR. FERGUSON: Well, the picket line 
itself was just the beginning of a Lone chaincor 
circumstances. 


THE COMMISSIONER: Yes, but you 


mentioned the fact there was mass picketing: Was 
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that influential in determining the ultimate outcome? 

MR. FERGUSON: Oh, yes, because mass 
picketing resulted in violence such as turning over 
cars. 

THE COMMISSIONER: When you received 
the injunction, did that persist? 

MR. SFERGUSON Ym Nes gniltndiaycandocat 
one time we had a report that the Ontario Provincial 
Police sent 50 extra’ p6licestookafiover itoxtry to 
curtail the activities, but they were not successful. 
They threw their hands up. 

MRVGPAULING G@therebwasnaerbot 
arver the order. 

MRVMBERGUSON: onThéréewas anridnecin 
Che town. Wergotlintorthecpicture Late; siry wenwere 
not: involved in the collective bargaining process and 
I could make no comment about whether the employer --- 
about Adsabehavioreat the bargainingatable; but °there 
waswa’' chain of circumstances here which led to this 
viobences 

THE COMMISSIONER: Thetobjection 
about pressure there seems to be a combination of the 
picketing and the resentment against other employees. 

MR. FERGUSON: Yés,8sir,othat is 
correct. The employer may have completely underestimate 
the circumstances which would arise at the time of a 
strikes 

THE COMMISSIONER: Suppose he were 


freed from the pressure of the so-called prekét “line? 


MR. FERGUSON: I don't think under a 
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lawful strike he should be freed from the pressure of 
peacetul picketing; 

MR. POLLOCK: What does that mean? 

MR. FERGUSON: Pickets in reasonable 
numbers outside his plant communicating information to 
the public and to other employees --- three of four; 
perhaps, up to, say, six maximum at an entrance to a 
plant. I see nothing which should reduce it, 

THE COMMISSIONER: But when the 
crisis 1s being approached, that seems to go by the 
board,;’)doesn't it? Perhaps not a technical violation 
Gnyuhne restraining order, but the substance of it. 

MR. FERGUSON: We have seen many 
instances where responsible union leaders, knowing there 
has been bargaining in good faith where they can 
appreciate the positwonser vhe employer and @the employer 
can appreciate their economic demands, they have got 
eroesécto a settlement but have been able to settie 
4¢ with a reasonable number of pickets and it has not 
created a problem, 

THE COMMISSIONER: In that case what 
was the position regarding the employing of outside 
people? 

MR. FERGUSON: In some cases the 
plant has tried to carry on and some of the production 
4s carried on --- half of the production may have been 
carried on, but the employer was not satisfied with 
that. He could not carry on on that basis. He had 
disappointed customers. He had untrained people. His 


supervisory staff were working far too long hours. 
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They could not carry on the production, 

THE COMMISSIONER: Then it was not 
very beneficial for him to be able to say, "I can employ 
other people", 

MR. FERGUSON: I think in many cases 
he may have elected that,to do it,to see what happened 
as the strike matured. He may have wanted to see. 
There is a time period in most strikes where the 
parties settle down. Unfortunately, there are 
aggravating circumstances, but generally speaking, the 
pattern of a strike can be ascertained within a few 
days. 

THE COMMISSIONER: They can reach 
that, you know, without any blunderbusses being called 
2ncCO action. 

MR. PERGUSON: Yes, they cans. 

THE COMMISSIONER: I mean reach the 
critical stage simply by sitting back and doing nothing. 

MR. FERGUSON: Yes, botly parties 
can sit back and do nothing. 

THE COMMISSIONER: And therefore the 
exhaustion of endurance will have something to do with 
it. 

MR. FERGUSON: Yes, it could, in some 
cases. 

THE COMMISSIONER: If you could 


eliminate both of these trouble sources it might result 


in ---- 


MR. FERGUSON: The trouble sources 


are in the minds of the labour leaders. Let us look, 
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with respect, sir, at the minds of the workers. The 
worker knows that when a strike is over he is going to 
get his job back. He knows that. 

THE COMMISSIONER: Except under 
certain circumstances. 

MR. FERGUSON: He knows in most cases 
he will get his job back. He knows that there will be 
a settlement. He knows that his union will pay him so 
much as long as he walks around with a picket sign. 

He may also know that there is alternate employment. 
The union may help him get it. We know of many cases 
where the union goes out and actively solicits employ- 
ment for the people on strike, There is nothing wrong 
Wath that in our view. 

THE. COMMISSUONER?: Well, 10 enables 
tme strike to be continued, That is in one sense 
something wrong with it. 

MR. FERGUSON: It removes the 
financial hardship on the part of the union, and I 
would think it was a legitimate exercise on the part 
of the union in protecting their membership. 

THE COMMISSIONER:Al11l right, suppose 
you say, "If you take another job you lose the 
continuity of your service with us." 

MR. FERGUSON: I think if the employee 
went out and took another job or got a job on 
misrepresentation I think he certainly should lose his 
employment. 

THE COMMISSIONER: The things to 


endure are, first, the loss of profits and, secondly, 
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the loss of wages. 

MR. FERGUSON: Right. 

THE COMMISSIONER: Suppose it were 
limited to that question of endurance, would they be 
compelled to realize that they were both injuring 
their own positions by maintaining that? 

MR. FERGUSON: There is not only one 
party involved on the other side. There are the 
employees with their loss of wages and there is the 
union and its loss of dues and the union being in a 
position to support the employees. 

THE COMMISSIONER: On that view, 
now, if you are right, rand jablicthe -urnionseghat sare 
involved in strikes are able to maintain these men 
sneebanitely, you have a condition that rather: forbids 
or rather detracts from any tendency to have the 
interests forced together. 

MReeKBRGUSON: Welly some of ethen 
are, able to, continue.support for theinm employees sfor 
a considerable length of time; some of them are not, 

THE COMMISSIONER: Why aren't the 
employees able to continue it indefinitely if they are 
associated with a highly responsible and highly 
organized union? 

MR. FERGUSON: Why are they not? 

THE COMMISSIONER: Yes, why don’t they 


continue indefinitely because you admit they come to a 


critical point? 


MR. FERGUSON: I think they want 


security of employment. They don't want strikes. 
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THE COMMISSIONER: You say they know 
they are going back ultimately? 

MR. FERGUSON: I am sure they don't 
want strikes, 

fiz COMMISSIONER: Then let us take 
that, they don't want strikes, 

MR. FERGUSON: I have often “said 
that if employees engaged in a strike for a period of 
time, that if those employees were given the right to 
vote on returning to work by secret ballot Ihave often 
said that I believe many of them would vote to go back 
to «work. 

THE COMMISSIONER: I daresay some of 
them «would; ‘but they “were very anxious to strike at 
the beginning. 

Mis FERGUSON: Tey were, exactly. 
Like many el.pioyers are, We have always been amazed 
at ‘the employer who says, "Well, if we have a strike 
next week we Know that none of the boys will go out, 
none of them will go out, they will all be at work", 
and mind you, then we would receive a telephone cakbl 
on the day of the strike saying 100% of them were out. 
That is how wrong; the employer can be sometimes or 
vice-versa. employees, of course, vote to go out 


on strike, but then they face the reality or ‘@ strike 


faces the reality of his plant being 


THE COMMESS TONER: ~The high’ pressure 
mark of their pugnacity is more or less at the 


beginning. 
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MR. FERGUSON: Yes. 

THE COMMISSIONER: Then it gradually 
Slopes and reduces until it disappears. 

MR. FERGUSON: Right. 

THE COMMISSIONER: Why not let it go 
that way and keep other forces away? Let them see what 
they can endure if that is the resort that they think 
is the one that ought tome roliloved? 

MR. FERGUSON: Well, we believe that 
there should be procedures to reduce the term of any 
strike or the likelihood of any strike. We believe 
that these pressures which are now made available or 
the weapons now made available to the unions and to 
the employers have been successful in many cases. 

THE COMMISSIONER: These pressures? 

MR «: FERGUSON s Yes. 

THE COMMISSIONER: I am assuming that 
the pressures have been removed by being abolished. 

MR. FERGUSON: Well, I would be 
inclined to believe that the removal of such pressures 
would only mean one thing as far as the employer is 
concerned. He knows from the beginning of a strike 
that his plant will automatically close down. Thais Ls 
the smaller employer. 

THE COMMISSIONER: Yes, let us assume 
that. 

MR. FERGUSON: There is no balance 
of power. All the union has to do in collective 


bargaining is say, "Next Tuesday you close", and they 


know what his inventories are, they know what his orders 
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are. 

THE COMMISSIONER: He stops his work, 

MR. FERGUSON: He can't bargain. 

THE COMMISSIONER: What do you mean he 
can't bargain? 

MR. FERGUSON: He can't bargain in good 
faiths then. ‘Hécisi through at: cthe bargaining table. 

THE COMMISSIONER: I wouldn't say that 
You can bargain in good faith at any time if you are 
so minded, 

MRi.. FERGUSGNS; Buty hevicannot: wing ysir, 
if anybody wins. 

MRs, POLLOCK? He cannot wim.on his 
terms. 

THE COMMISSIONER: What we are 
speaking of would be endurance power. 

MR. FBRGUSON: My point is he must 
give the union practically everything) iti requests even 
though it be irresponsible because he will have to shut 
down his plant next Tuesday when he knows that his 
best customer must have delivery on Friday. Now, this 
is not a balance of power in our respectful opinion, 

THE COMMISSIONER: That may be a 
special feature or a special factor in that. particular 
strike, but take the normal case where his business 
is going on as usual, he wants to perform his contracts, 
of course, but he knows he will not be able to if he 
holds out to a degree that he has to surrender in the 


ultimate determination. 


MR. FERGUSON: The thing that worries 
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me is you have to have a counterbalance of power. 

THE COMMISSIONER: Yes. 

MR. FERGUSON: And I know that you 
cannot force a man to work. 

THE COMMISSIONER: That is quite true. 

MR. FERGUSON: And I also know that 
you shouldn't be able to force a man not to work, 

THE COMMISSIONER: No, but if he 
insists upon working you can deprive him of privileges 
which you give him at the outset. 

MR.» PERGUSON > Thetondys thing sir, 

I believe that theman wants, he wants salary, money, 
wages| for) his, family. 

THE COMMISSIONER: Yes. 

MR. FERGUSON: And I don't think any 
proper regulation should prohibit the man from making a 
living. 

THE COMMISSIONER: Nobody is suggesting 
that ,ibut on, the other: hand,if her idse going to create a 
gocial~ upheaval as you. have deseribedi ite here, if) he 
is going to resort to measures that are more suitable 
for the fifth century than for the twentieth, then 
hesiissnot entitled to maintain all of the benefits 
that society gives him and at the same time repudiate 
the responsibilities. 

MR. FERGUSON: I don't want you to 
infer that we are talking about --- this is an 
individual instance, this is not a general situation. 


What happened in Hanover is not a general situation of 


what happens in Ontario, I am glad to say, but it did 
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Scour s 

THE COMMISSIONER: You presented it 
as a demonstration of what will happen in a certain 
situation. 

MR. FERGUSON: What might happen, 
Ghereeis «no doubt *abouy st hat. 

THE COMMISSIONER: Well, if you have 
the same factors it’ is bound to happen. 

MR. FERGUSON: That is true. And we 
fave seen unfortunate: situations like in the trucking 
industry where there have been unfortunate problems. 
There may be particular circumstances relating to any 
ingividual typecoefr Industry ,-but -as cl -say pol dentt 
be lseveypowe don't believe that ‘any ‘employer, particular! 
a small employer, should be faced with having to 
bargainv’at the *tablé;ecollective’ bargaining, \béceme 
engaged in collective bargaining knowing that as soon 
ao -vhe inion 1n@its diseretion calls a strike he must 
shut down his operation, Many strikes canbe Sea ltedcoroer 
many reasons, many reasons. Why should the employer 
be faced with the requirement of shutting down his 
plant when it is beyond his control as to why a strike 
occurs? 

THE COMMISSIONER: These strikes do 
continue. You mentioned six, seven, eight weeks. 

MR. FERGUSON: Some of them do. 

THE COMMISSIONER: There was one at 
Ford of 99 days. 

MR. FERGUSON: Yes. 


THE COMMISSIONER: Well, the plant was 
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shut down 99 days? 

MR. FERGUSON: Yes, I understand that. 
And the employer then, and the large employer obviously 
has to face all the economic circumstances which may 
arise at the time of the strike. He throws his*hat 
in the ring and he knows exactly what he will face, and 
he faces it on the basis that because of the 
circumstances he won't hire other people, he will just 
protectrhis«propértyireThere isenovdoubt aboutithat and 
Lesee nothing unreasonablecabout: that. 

THE COMMISSIONER: But on your own 
assumption of what should be left untouched anything 
over 500 employees will nullify that by the requirement 
of stoppage. 

MRSePERGUSON & Webihp .Dydon't. place any 
margin of 500 employees. beam unablevtorde thatt 

THE COMMTSSIONER: Certainly in some 
Situations it wouldime Mso. 

MR. FERGUSON: I have known situations 
where a man has 50 employees or 100 employees, and when 
faced with a strike he has shut down his plant. 

THE COMMISSIONER: What I mean is if 
you have 500 employees, first assuming them to be 
skilled, of course, he is not in a position in normal 
conditions to replace them and therefore he stops. 

MR. FERGUSON: That is right. 

THE COMMISSIONER: If it is semi- 
skilled the likelihood is that he might get some, but 


not the 500, 


MR. FERGUSON: Right. 
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THE COMMISSIONER: And if it is 
500 ordinary labourers and it depends upon the labour 
market and the position of the labouring possibilities. 

MR. FERGUSON: Yes, that is correct. 
But by placing him in the position of not being able to 
hire other people too it would have a tendency to 
make the employer revamp substantially his working 
force. I know what an employer would do, the small 
employer; he would hire more supervisory personne , 
he would hire many more people and put them on salary, 
hetwould enlarge his office staff purposely only for 
the purpose of withstanding strike action. He would 
nou hire anybody else: he would run his plant with 
those he has inside the plant and I.am sure that would 
be the natural inclination of the employer. 

THE COMMISSIONER: But why doesn't 
that follow now on your own view of the thing? 

MR. FERGUSON: Well, some of them do, 
but they know that at the time of the strike they know 
there is no law that prevents them from hiring other 


people, 


THE COMMISSIONER: But you have even 


agreed that 500 cannot be replaced. 


MR. FERGUSON: I agree with you that 
when there are more than 500 then he probably won't 


even try to replace them. 


THE COMMISSIONER: No, well, then 


he doesn't reorganize his staff because of that. 


MR. FERGUSON: Not in that large 


number. He will reorganize his staff for the protection 
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or his preperty, but Il am talking about. the amali 
employer. 

THE COMMISSIONER: Then let us come 
down to the small one. Take 150. 

MR. FERGUSON: Right. 

THE COMMISSIONER: Because I think 
you have plants with even 25. 

MR. FERGUSON: I would think so. 

THE COMMISSIONER: The conditions are 
different from what you have, they are closed up anyway. 
une only thing Iam suggesting is that. in certain 
Sivuavions where you, have a number, I would say 500, 
it Might be 400, it might be» 350 cor 200. in the case of 
highiy skilled employees, the work is brought Uo a stop. 

MR. FERGUSON: There is no doubt about 
Behe tact, “Sir,.that hiring of strikepréeakers,, if you 
wish to call them that, becomes complete theory when 
you relate it to certain types of employers, 10 25 
complete theory. 

THE COMMISSIONER: That is all I am 
trying to show. 

MR. FERGUSON: I agree with you, I 
can't disagree about that. 

THE COMMISSIONER: He must take that 
into account too in his negotiations. 

MRs FERGUSON: “Yes, I agree. 

THE COMMISSIONER: And it will be a 


deterrent to him bringing things up to the crisis of a 


strike. 


MR.FERGUSON: And he, I believe, takes 
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that into consideration when they are taking on that type 
of employer they are taking on a substantial enterprise 
which, through its organization, can withstand substantia 
economic pressures and those things have to be analyzed, 

THE COMMISSIONER: Well, those condi- 
tions can be brought about. 

MR. FERGUSON: Oh, yes. 

MR. POLLOCK: In addition to the employ- 
ment of strikebreakers, or whatever they are called, what 
about extending subcontracting, temporary subcontracting, 
and things like that? Are those permitted in your concep- 
tion? 

MRs, FERGUSONe I have: run into» situa= 
tions where a union has called a strike because. the 
employer will not meet impossible demands. The employer 
was, faced. with, having to carry out substantial, contracts. 
The employer had no alternative to withstand the economic 
pressure. The employer was forced to contract certain 
work. or. lose» all, his. business. ,.Il,believe. he, hes every 
Pipne Woy. Cows ty 

MRs POLLOCK:. Your; practices seemsaton se 
restricted to nice employers: 

MR. FERGUSON: I am sure some of my 
trade union friends are not convinced that we are always 
the nicest people in the world to deal with, but we do not 
seem to have very much trouble with them, at least the 
responsible ones. 

MR. POLLOCK: .As.far.as,the;:contracting 


out of these certain jobs, would you permit the picketing 


to extend to the premises as well that are doing struck wo xe 
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MR. FERGUSON: No, I would not. We 
have had cases where subcontracting work was done by 
an employer through cooperation with another employer 
for the purposes only of placating a union in the 
strike. Pickets were thrown up at the plant of the 
subcontractor and the employer wanted to obtain an 
injunction on this matter, and it was our view, and 
still is, that that employer would not be entering 
the court with clean” hands.” We’ do not think that that 
employer should obtain an injunction against picketing. 

MR. POLLOCK: Do you think there is an 
economic balance, apart from the inherent disbalance 
Devtweena ‘rich “etiployer and a weak union, is there 
an economic balance between the picketing as you 
GOnmecive 1b TO" bes three OF Tour puckeue anromaviomal.y 
picketing a plant, the company having available to 
them or access to. employing alternate employees, 
subcontracting temporarily;virtually any technique 
that is available to anybody is available tothe ‘employer 
and yet the picketing union or picketing employees 
are restricted to (a) numbers and (b) location and (c) 


to the form of conduct on the picket line? Is that a 


balance? 


MR. FERGUSON: I think there is 
extreme imbalance when the United Steelworkers of 
America as an international are waging a strike 
against Mr. XeYode, an employer with 50 employees 
and a large bank loan; there is a complete imbalance. 
Every one of those trade union members will not cross 


a picket line and he knows it and they know it. 
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1 There is a complete imbalance. They oam putthimvout or 
2 business and cripple him in bankruptcy in three months, 
3 and they know it. There is no balance whatsoever. 

4 THE COMMISSIONER: How would you 

5 create a balance? Suppose you prevent the steel 

6 union from picketing? 

7 MR. FERGUSON: I don't»suggest any 

8 form of balance will ever be perfect. 

9 THE COMMISSIONER: But would it be 

10 substantial, if he is permitted to go into the free 

11 market and bring in whomever he can? 

12 MR. FERGUSON: I think cone of the 

13 risks of business which every employer must assume is 
14 the’ economic presstire DENalistrike and digterds ia 

15 responsible employer with a certain number of employees 
16 he will inevitably have to face up to union organization 
17 This is also, if he warteotorcalleit sar busines sigriek. 
18 I think through the process of collective bargaining 

19 where they both know those and they both calculate the 
20 risks, that no regulation or laws can change the 

a1 balances other than remove violence and unlawful 

22 behavior. 

23 THE COMMISSIONER: We are assuming, 

oA though, that they have failed to come to an agreement 
25 and that there is a strike and that there is a picket 
26 line, and none of the employees will cross that picket 
97 line, and you say he will be in bankruptcy in three 

98 months. 

MR. FERGUSON: He» may be. 
29 


THE COMMISSIONER: Is there anything 
30 


if x0 eer ne .: unsittliellliined | ox erst oie 


| .addnom sows at yotquidasd at mid siqgirg, bas 28 
i] 


( _— 
3 7.° a 


.tsveceJedw eonslad on ak sted? tb wool yodd ag) 


voy Siow wok ;HEMOLESIMMOD SHT 


‘ Leota oft inevStd voy seoqque Teonsisd & gtse to 


Sunitewtotg moet Soleus 


uns d@engue t'nob I sMQeUORat,. AM 


-Jo9tteq od reve iftw sonsisd to aro? 


ed st binow twh »A#avODeelMMoo AAT 


s9"Y sid odnt og of bsddtoreq eal end it 


eistinsdadue 
Sago ed tevemonw at antid bos teltsm 

sit to sno nidd £ svOguaAaT .HM 
ét smuess cdeum yeoyvolqme yreve dotdw aeeniaid to.adats 
f et ef 22 brs ~oNitte. & to etuesetq otmonooes ad 


egsvolqme To tsdmun nistiso & Adiw seyolgqme eldtenoqest 


nottsxinsato notau of qu gost ef sved yidstivent Litw ed. 


enetlt eeanteud sp atl [iso ot acmew- od TL .oels at elit 


~ 


gninisgyisd sevitos{Loo to eassorg eit daotdt anmtds I 
sid sJsafuolso dtod yadd bas seodt wom dtod yeds. eredw 
sit sansdo neo awsl o gotdsivgst on teafd ,edete 
Liviws Low has ooneloty svomer sadd tedte ssousisd 
«toltvsded . 

saniimuses sits #W :AGMOTeA2ERMMOD ant is 
7 INOMSSIRS AB OF smoo oF Heitst even yer? Jad? .dgvodd 
Yoxotq 8 2f oterid Jand bas sdtase s al easdt dedy bas 
SPSiote tsd¢ esoto LLEw assyolgme ont to enon bas ,entt 
“gout mt yooqua@insd ab ed Iftw en yee wow. bas eonkl 
.addniom 


.50 ys of  =KOBUDRET of 


Hoyng ced? el :iRMOL@eRMMOo. ayT 


i eo ie 


Nethercut & Young Sy bal 


Torente, Ontario 


that can be done to ward that off on his part, even if 
it involves deterrents on his opponents’ part? 

MR. FERGUSON: The trouble is 
with all these things that I find is that if you apply 
the restriction to the small employer, then one tries 
totranpose it to the situation where there is a large 
employer “<Gthink thaveasoast ate" oT circunstance's:, 
with a lawful strike and lawful picketing, he 
unfortunately is in a position where his business is 
placed in jeopardy, and this is an economic risk he 
must assume in our capitalistic system, 

THE COMMISSIONER: Then he must 
accept the bankruptcy proceeding in three months. 

MRy* FERGUSON? That’ 1s scorreccs 

THE COMMISSIONER: There is a public 
intérest in maintaining that, isn’t there? 

MR, @FERGUSONS Yes sip there 23a 
public interest in maintaining his business, but on the 
other hand he must assume those risks when he goes 
into business. 

THE COMMISSIONER: Well, that is 
logical, quite logical. It is on the basis of 
maintenance of a war, but a war generally disregards 
all questions of public interest. If that work failed 
in what may be a medium-sized community it might work 
serious injury to the very life of that community: 
People would have to move out; there wculd be nothing 


to attract them there. 


MR. FERGUSON: While we did not touch 


on one other question of essential services, there may 
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be situations where the livelihoods of all those in a 
community are going to be seriously prejudiced. Let 

us take a town ~--- there are many of them --~--~ where 
there is one prime, stable industry, and if there is a 
closing of that industry within that town it can 
seriously cripple the whole community. Perhaps that 
could be deemed as an essential service for the purposes 
of industrial relations. I don't know how one would 

Ge ELie Lt. 

THE COMMISSIONER: Well, it is purely 
localized, and it is not in the character of essential 
services that are @eneraldyain) minds atleast. 

MR. FERGUSON: It may affect more 
lives in that community than many other services. 

THE COMMISSIONER: Applying that to 
your previous assumption, these men are organized with 
the steel people =--= a powerful union, and we assume a 
reasonable union, but somewhere or other they come to 
the striking period and they are struck. I would say in 
the interests of the community you ought to try at 
least to see whether there is not some means by which 
their power can be counteracted in the interest of 
maintenance of that industry. 

MR: FERGUSON: Sir, this, is one of, the 
particular situations. You mentioned the United 
Steelworkers of America. I believe from my own personal 
experience that the United Steelworkers of America 
would act in a responsible manner and there would not be 


such a dispute. 


THE COMMISSIONER: Oh, yes, but I don't 
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pick them out. 

MR. FERGUSON: But this is part of our 
problems, 

THE COMMISSIONER: If they do, then 
they won't get into the strike position by their 
insistence, and therefore it violates our assumption. 
We say that they cannot agree; they are in strike. 

One must be unreasonable, apparently. Ate am 
suggesting is that it would seem to be strange that 
human beings cannot devise means in which they will 
create some rough balance on both sides. 

MR. FERGUSON: Self=-regulation is 
something we rarely see. 

THE COMMISSIONER: We have gone 
beyond that because they say they are going to resort 
to the final test and "How long can you endure?", In 
that endurance the question of succor arises --- whether 
we take it from one and give it to the other, Is that 
possible? 

MR. FERGUSON: I would think under 
those circumstances this process of free collective 
bargaining then breaks down. 

THE COMMISSIONER: Oh, yes, because 
we don't want to be imprisoned by these concepts of 
certain actions which we have made into a.sort of 
pattern. I must say I have very little patience with 
the repetition that this violates a right. SL GOUrse, 
it’violates a » right in the sense that it trespasses on 
a right, but that is how society is governed today. 


Every regulation of society is a trespass upon what 
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otherwise would be a liberty of action, 

MR. FERGUSON: I think you and I 
undoubtedly would agree, sir, that there cannot be self- 
regulation in matters affecting the community, that 
there must be more government control, 

THE COMMISSIONER: I don't see any 
answer to that, and the object of democracy is to the 
cultivation of self-government, self-restraint,self- 
subjection. 

MR. FERGUSON: Some of the matters 
we have dealt with as privileged rights of property 
certainly are restraints now more than we ever 
anticipated they would have been, 

THE COMMISSIONER: -In a sense, and 
ultimately the whole compunction of the men to bargain 
is.an invasion of property rights. I have no doubt, that 
it shocked people to hear of compelling a man who owns 
a property, a citadel to which men must resort, in order 
to earn something, as we say, to find that he is 
compelled to bargain in good faith. Don't you consider 

that that is a trespass uponipropertyn, because 10) cis 

related to his property, it is on him personally, and 
if he is dishonest he can be in a sense punished by 
some measure that you properly suggested. 

MR. FERGUSON: I believe that that 
is the backbone of our process, of the duty and 
responsibility of the parties to bargain in good faith. 
It has not beendefined sufficiently. I dontt think 


enough attention has been paid to it and I think there 


must be some teeth put into the law or laws where one 
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party has not bargained in good faith. 

MR. POLLOCK: But bargaining in good 
faith really only gets you to a stage of honest 
disagreement; that is all. It only gets you up to that 
Stage where you and I may be bargaining about some 
matter and both of us are putting all our cards on the 
table and I think that my job is worth so much money 
and you do not think it is worth that much money, 
and you are saying to me, "I believe this, this and 
this", and I am saying to you, "I believe the other". 

MR. FERGUSON: Mr. Pollock, the 
differences between the parties are substantially 
narrowed through the process of your bargaining in 
good faith and my bargaining in good faith. 

MR. POLLOCK: That is right, and we 
reach a position where both of us think we are being 
reasonable;by our own subjective standards we are being 
super-reasonable, I have conceded many things to you 
to get you to concede many things to me. At this stage 
we are still apart. 

MR. FERGUSON: Then we still have a 
strike. 

MR. POLLOCK: That isirightyrehen* we 
stillthavesa: strikes We have had good faith.bargaining. 

MR. FERGUSON: We insist on good 


faith bargaining after the strike, not intimidation 


and coercion. 


MR. POLLOCK: All right, we are at 
the stage arid we are still apart and there is a 


substantial difference between you and I, but we are 
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both trying to accommodate or bridge this gape All 
right, now the question--- and I think this whole 
argument is precipitated or pointed up by page 16 of 
the brief where it talks about leading up to the stage 
I have said: 

"At this stage an 

economic struggle exists 

between the parties." 

Now, why drag into this what turned out to be a dispute 
between the employer and the employees, outside employee 
Strikebreakers? Why bring in the subcontracting out to 
other firms? Why bring in all these other aspects and 
then say to the employee, "I am going to be able to do 
all this,but all you can do is put three men at the 
door to communicate information"? Why not be 
consistent in:this and say, "If you can do all of 

these things and you can go and picket peacefully in 
front of my subcontractor and: tell;the people there 

who have now been brought into what started out to be 

a family dispute,'You are working on material for a 
soruckep dant i".our— 

MR. FERGUSON: Mr. Pollock, your 
question leads me to assume that you think there are 
only two parties. There aren't two parties in collective 
bargaining; there are the employees, there is the union 


and the employer. 


MR. POLLOCK: And the shareholders, 


that is four parties. 


MR. FERGUSON: As far as the active 


parties are concerned in negotiations there are the 
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employees, there is the union and there is the employer. 
Many employers have the view that they probably would 
be able to settle a lot of collective agreements if it 
was not for so-called union policy. It is not a 
question of forgetting the others because you 
automatically have included the union and the union is 
an interested party. The union calls the-strike, the 
union calls the shot --- not the employees basically. 

THE COMMISSIONER: Now, how can you 
say that when you are objecting to the fact that the 
employees are asked to ratify the terms that the union 
agrees to? 

MR. FERGUSON: I say the employees 
are asked to. ratify on a strike vote. 

MR. POLLOCK: No, nov on a strike vote, 
on a settlement vote. 

MR. FERGUSON: I have suggested 
that the process of collective bargaining might be 
more successful if they didn't have to. 

THE COMMISSIONER: Yes, but we are 
talking now about the interest for which the union is 
fighting. It is primarily --- it may have, I agree, 
an indirect influence, but primarily it is taking up 
the quarrel of the men and therefore your separation 
into three parties must be qualified to that extent. 

MR. FERGUSON: Yes, I suppose it must 
be separated to that extent. But there is another 
party. Unions, for instance, through the different 
affiliations of their different locals will have general 


policies as to what they will accept as settlements. 
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THE COMMISSIONER: That may be, but 
take the case first where there is no such matter 
involved, they are not bringing about a strike at A 
in order to strengthen their position at iy, ed. Dy 
suppose this confines itself to A <== 

MR. FERGUSON; A completely isolated 
situation. 

THE COMMISSIONER: Yes. I think I 
would have to credit them with being concerned almost 
entirely with the interests of the people at A. 

MR. FERGUSON: Many of the responsible 
unionists I would agree with you that they are in 
an isolated instance. Unfortunately, there are too 
many of the other instances which perhaps cloud our 
issues and there a settlement won't be made unless 
eertain concessions are granted in BB, C and D, We find 
that in the industry where there are affiliations of 
locals where union policy is dictated and in‘fact there 
will not be a settlement in one unless there is a 
settlement in another. It does not matter what the 
employees in fact wish 3 it is a question of union 
policy in the different affiliations of locals. This 
is the way they conduct their affairs and sometimes it 
may be constructive. 

THE COMMISSIONER: Even there what 
they spread over into are the interests of other 
workers. 

MR. FERGUSON: Yes, they do, but they 
are spreading union policy too, bul. this is their 


business. I am not critical of them always doing this 
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if it is outside genuine policy. 
THE COMMISSIONER: I see what you have 
in mind, that is the important thing for me. 

MR. FERGUSON: I am not always 
critical of them doing that. They may form industrial 
patterns to be established. 

MR. POLLOCK: The only legitimate 
reason for picketing in your view is the dissemination 
of information? 

MR. FERGUSON: Yes. 

MR. POLLOCK: To whom? 

MR. FERGUSON: To the public and to 
other employees concerned who may or may not work in 
the plant, and to other employees or persons who may 
or may not elect to take employment. It is also to 
communicate information to those who will be dealing 
with the employer through the supply of services, to 
deal with outside employers who may be dealing as 
suppliers of materials and things of that nature. It 
is to communicate information to them. Unfortunately, 
it has gone far beyond the original reasons, 

MR. POLLOCK: Let us assume it is 
the communication aspect: Before you answer this 
question in the negative, you would not prohibit 
peaceful picketing, communication picketing two or 
three pickets with a few signs marching up and down in 
Eront.of aa outlet of the struck plant or one of its 
suppliers, would you? 

MR. FERGUSON; Mr. Pollock, I don't 


think that is the same question as we dealt with before. 
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You talked before about a subcontractor. Now, this is 
a different set of circumstances. If an employer was 
faced with a lawful strike action, if he had tried to 
withstand the strike action by subcontracting everything 
to another employer, I believe your question was would 
I object to peaceful picketing outside the premises of 
the subcontractor, 

Mi. “POLLOCK? Yes. 

MR. RERGUSONS i sata no I wouldnt, 

MR. POLLOCK: You said you would. 

MR. FERGUSON: Pardon me, yes, the 
subcontractor I would if it was a lawful strike. 

MRe POLLOCK Lf there was. a Lawful 
Strike at plant A and to pet my contracts: filled) 1, 
the owner of plant A, wouid get plant B to manufacture 
some of my things, you won't let pickets in front of 
that plant. 

MR. FERGUSON: No. 

MR. PAULIN: Why wouldn't? you, sir? 

I was wondering how this might be justified. This 
certainly is going to cause damage to the subcontractor 
at plant B who has no dispute with his own employees 
whatever. 

MR. POLLOCK: Well, he is certainly 
taking some side in this dispute. 

MR, PAULIN: How is he? He is doing 
business with one his customers or with somebody who 
has become his customer. One point I would like to make 
if I may that we were talking about earlier: Earlier 


Mr. Ferguson was mentioning the fact that an employer 
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in effect takes a calculated business risk when he 
decides that he cannot or will not meet the demands 
of the union, He will take a calculated risk that first 
there will be a strike and, secondly, he takes a 
calculated business risk that the strike will not be 
successful, But surely the trade union similarly takes 
a calculated business risk that the strike will be 
Successful and what I understand or the impression I 
get from reading a great deal of material that has been 
published over the period of the last year or eighteen 
months is that what --- well, for example, the Ontario 
Federation of Labour in its brief which I have seen 
and which I have read about, they seem to want to have 
the success of every strike guaranteed to this extent 
-=-= now, to this extent, that the employer ought to be 
compelled to cease operations during the time that his 
employees are €Ngaged in a lawful strike and if you 
have that happen, then you have the success of the 
strike virtually guaranteed before it even takes place, 
If we can take this one step further, 
if the employer has been unreasonable or unfair in 
dealing with some demand and it is really the employer's 
fault, then that B one thing. On the other hand, if 
the demand that has been made upon him, say, by the 
trade union at the bargaining table is quite 
unreasonable and quite unfair and would be economic 
folly for the employer to agree with, that again is 
another situation. But who is going to check the 
merits of the nature of the dispute between the parties? 


MR. POLLOCK: In your case you said 
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the employer judges the merits and the union says the 
employees judge the merits. 

MR. PAULIN: No, I am saying to you 
that the employer takes a calculated business risk and 
I don't think you can say anything else except that 
the union ought to take a calculated business risk as 
well that the strike will succeed, 

MR. POLLOCK: That is true. They 
would take the calculated business risk by looking at 
the employer. I look at my employer and I see that he 
has got so much investment and so much plant and all 
these other things, I can look at that todayand see what 
basis I can make his risk of success and my risk of 
failure on. I look at the strength of my union and my 
funds and the desire of my members to go on strike. 
But the point’ is that at this stage where you are 
taking this calculated risk or assessing the risk you 
can't assess how many subcontractors and how many 
outside employees and how many of these other factors 
are going to be brought in. 

MR. PAULIN: That is quite true, that 
is exactly true. 

MR. POLLOCK: And passing down the 
Lineyof calculated risk ==- 


MR. PAULIN: That is part of the 


risk. 

MR, POLLOCK: Is it part of the risk 
of the subcontractor? 

MR. PAULIN: Why? 


MR. POLLOCK: Wait a minute, you 
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haven't heard my question. Part of the risk of the 
subcontractor is that if f® does work for a struck plant 
then he will have some of those strikers walking up and 
down in front of his plant with signs saying, "This man 
is manufacturing goods for a plant that is on strike 
and refuses to come a reasonable agreement"? 

MR. PAULIN: You draw a distinction 
in the case where the subcontractor had been doing 
work for the employer before the strike began, do you? 

MR. POLLOCK: Had been doing that type 
of work? 

MR. PAULIN: Yes: 

MR. {PODLOGKS jdethink if he had 
always been the subcontractor of the employer and he 
had not received any work from the unit of manufacture 
that is on strike it doesn't really cause much problem, 

MR. PAULIN: How do you mean? 

MResPOLLOCKsncWells teocme ifpthiesman 
is part of the manufacturing process in the sense that 
he is making a certain gear =--= 

MR. FERGUSON: He has always been a 
subcontractor. 

MR. POLLOCK: That is right, he has 
always been a subcontractor. 

MR. PAULIN: He makes a component 
part. 

MR. POLLOCK: He has made a component 
part. The union's dispute in the initial circumstances 
with the assembly of all these component parts, we are 


a union of assemblers --- let us take a hypothetical 
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case of plant A as an assembler of some electronic 
components and B, C and D are the manufacturers of these 
components, I am an employee in the unit assembling 
these things, I go on strike and withdraw my labour, 

My complaint is that I don’t want my employer to obtain 
any other assembling services, not the manufacturing --- 
I would like him to continue to have to buy all those 
components from all those other fetlows because he is 
having the expense of buying these parts when I know 

he can't put them together without my services and they 
have been withdrawn, 

MR. PAULINs What we are talking 

about really is there is picketing. 

MR. POLLOCK: iIn«ssome»cases g,ayes. 

MRs PAULIN: .It. is »purely secondary 
picketing. Let us take a case where you have a company 
that manufactures television sets and radios which does 
not manufacture the cabinets and buys those cabinets 
from some other company that manufactures them and the 
company that manufactures the television sets has a 
lawful strike of its employees occur, do you then 
suggest that, as I understand you, the striking employee 
are then able to go over to the independent manufacturer 
of the cabinets and picket his plant? 

MR. POLLOCK: No, I am not 
suggesting that. 

MR. PAULIN: I don't understand your 
distinction then, Secondary picketing is a form of 
secondary boycotting and our Court of Appeal has said 


that it is unlawful per se and I understand that the 
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Supreme Court of Canada has refused leave to appeal or 
leave to appeal from that decision was refused, This 
is the law that we are faced with today. 

MR. POLLOCK: Let me look at the 
facts of Hersee of Woodstock without going into the 
details of the judgment. Let us take the fact 
Situation as if we were deciding the case. 

MR. PAULIN: I could tell you what my 
decision would be, because I am familiar with the facts 
of the case and I have read it a number of times and I 
don't think that I could approach it in any other way 
than to find that © was a form of secondary boycotting. 
In this case it took: the form of picketing. 

MR. POLLOCK: But what you call, 
whether it is secondary boycotting or whether it is 
secondary=picketing or whatever it is called,that does 
not make it unlawful per se. The courts have to 
determine whether it is unlawful. At this stage we 
are trying to determine what type of activity ought to 
be permitted, 

MR. *PAULIN: WSEPCanys 

MR. POLLOCK: Yes, that is right. 
The only embellishment I make on the facts in Hersee's 
is the strike at the initial plant, and I don’t think 
there was one. So, we have a manufacturer on strike 
and assuming it was lawful, which it was, the outlet, 
the retail outlet of this manufacturer is Hersee's of 
Woodstock. He sells other things, but he selis this, 
and the picketers say, "Attention, shoppers, don't 


buy X brand from Hersee'Ss. Buy Y and Z and all the 
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other brands. X brand is made by a plant that is on 
Strike and using other than union labour." Now, what 
is wrong with that? You are encouraging them to shop 
au Mr. Hersée's,) but they say fe'Dorn' teatda thes 
manufacturer", 

MR. PAULIN: What is wrong with it 
Lnemy submisstoen; Mr. Polloeky is'thisy that ayewthnave 
a situation now where you have a picket in front of 
the establishment of a person who has no dispute with 
his own employees; he has no dispute whatever. His 
labour relations are excellent. 

MR. POLLOCKs "Thats ts"rigney 

MR. PAULIN: And the court in Ontario 
has taken judicial notice of the fact that a picket 
fine-is a very substantial barrier; eveneircit is ene 
person walking up and down with a placard. People tend 
not to go ins; people tend not to cross *the picket “iime 
and go into the premises that are being picketed. 

MR. POLLOCK: If that was the fact, 
Mr, Paulin, I suggest there is no argument for mass 
picketing, then, and all you would need is one picket. 

MR. PAULIN: That is to prevent people 
from coming in who don’t want to come in, but if you 
have someone who wants to go in, he is going if there 
is one picket, but he is not going to go in if there 
are 100 or 150. But, getting down to this one picket, 
this establishment which is being picketed is suffering 
damage as a result of that picketing, and all he is 
doing is carrying on a perfectly bona finde business 


arrangement with a manufacturer of goods where empioyees 
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are on strike. 

MR. POLLOCK: And that is one of the 
legitimate risks he takes, that his suppliers might be 
on strike and he might be forced to take sides in this 
dispute, 

MR. PAULIN: He may not even know what 
trade union represents the employees of his agent. How 
could he take sides? 

MR... POGLOCKe Well. yout couldeapply 
the word: "succor" to that . 

THE COMMISSIONER: I was wondering 
about the effects om thespubilic. “Il Gan understandedt 
having an effect on the people going into the plant to 
work or to return to work, but what kind of plant have 
you in mind when you think that the presence of sa) dine 
there is going to keep the public out? 

MR. PAULIN: If I may take the case 
of a construction project; One person with a placard 
will keep people out. 

THE COMMISSIONER:That is not the 
public that is being kept out, it is the other employees). 

MR. PAULIN: Well, the public have no 
interest in going to the construction project. 

THE COMMISSIONER: You were saying 
the public would not go in. Now, what kind of activity 
do you have in mind’ 

MR. PAULIN: The Royal York Hotel 
case,for example. 

THE COMMISSIONER: Did it have any 


real effect? I know there was one Member of Parliament 
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who rather boasted about it, Do you think that had much 
effect,.on.the public? 

MR, PAULDMe I pink «it shadean 
enormous effect on the public. 

THE COMMISSIONER: Has there been any 
information given out by the C.P.R.? 

MR. PAULIN: I don’t know if the 
information given out ~=--= 

MR. FERGUSON: The picket line in the 
Nipissing Hotel case, the business in the hotel was 
reduced by 50%. 

THE COMMISSIONER: But why ==== because 
they had to look after themselves if they went in 
there, They had to look after their own rooms. 

MR... ‘RERGUSON: No; sir, with respect. 

THE COMMISSIONER: They had no help 
from bellboys. 

MR. PAULIN: We are talking about two 
different things, perhaps. We have the Royal York 
Hotel case which we will leave over here, and then we 
have a reported case, the Nipissing Hotel case, 

THE COMMISSIONE: I was dealing with 
the Royal York. 

MR. PAULIN: In the Nipissing Hotel 
case there was no strike, There was picketing, but ther 
was no strike, and that was one of the very few picketin 
eases that went to trial and damages were awarded. 
Damages had been agreed upon. Damages had not been 
proved in evidence, but agreed upon in an agreed 


statement of facts filed by counsel for the parties. 
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MR. FERGUSON: The hotel lost 50% of 
its business, 

MR. POLLOCK: Of its liquor business, 

MR. FERGUSON: Well, that was the 
business, 

THE COMMISSIONER: Was it more or less 
agreed that it was due to the fact that a picket line 
had been drawn up? 

MR. PAULIN: It was set out in the 
reasons for judgment in that case, 

THE COMMISSIONER: What is the 
situation in the Royal York case? I read a newspaper 
report and that is all I have to goon, 

MR. FERGUSON: I am only aware of the 
fact through my association with the C.P.R. and the 
Royal York, that there was a substantial loss of 
business. 

MR. POLLOCK: There was a substantial 
loss of service too. 

THE COMMISSIONER: They also told 
people coming in they had to look after themselves. 

MR. FERGUSON: But on the immediate 
basis they lost a substantial number of conventions. 

THE COMMISSIONER: Oh, that might be, 
yes, but that was not necessarily due to-the line, It 
was due to the absence of workers. 

MR. FERGUSON: With respect, sir, I 
think the trade union organizations wrote to every =-- 
I am instructed =<= they wrote to every convention 


headquarters and to every other union which may or may 
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not have been involved, and any conventions at the 
hotel, and told them the hotel was on strike and that 
the hotel was blacklisted, 

MR. POLLOCK: What could be a better 
form of peaceful communication than that? 

MR. FERGUSON: I would not say I would 
not have done it if I was in the position of the trade 
union, but I am only trying to explain that here 
was a situation where the existence of a dispute and 
the existence of pickets caused a substantial loss of 
business. 

MR. POLLOCK: But the people were not 

afraid or did not féar toveross the line. 

MR.FERGUSON: It was not mass 
picketing. 

MR. POLLOCK: No, not -in either of 
those cases. 

MR. FERGUSON: They would have been 
afraid had it been mass picketing. 

MR. POLLOCKs But it was a question 
of them being pewsuaded of the fact === they identified 
more with the employees in these circumstances than 
with the employer, which is the legitimate function of 
peaceful picketing. 

MR. FERGUSON: That is correct. 

For a while the hotel ==-== the public quite commonly 
remarked that service was never so good as it was at 
the Royal York Hotel, but the fact of the matter is 
that the picket line, even though it was a peaceful 


picket line, was very successful in keeping large parts 
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of the public out of the hotels 

THE COMMISSIONER: I am not persuaded 
that it was not in large part due to the fact that they 
did not have the services available, but that is a 
matter that will have to be settled somewhere else. 

MR. FERGUSON: That was in the 
immediate stages of the strike, sir. But as the strike 
went on service was restored back to normal, and at that 
time =--= I think you are correct about the initial 
stages with people carrying their own bags and things 
like that, but that was all Sa tPieeniist after about a 
month. 

THE COMMISSIONER: That may be, but 
that is all I say, that it was so reported, andl have 
no doubt that men who belong to unions would respect 
that line. I am not so sure that the majority of 
travellers are men who would. JI have seen it in 
Ottawa where the Ottawa Citizen had a picket line for 
several years. Nobody in the public paid any attention 
tForits, 

MR, FERGUSON: It had no public 
support, but in the Royal York situation it is the 
lifeline of the convention business and banquet 
functions and that was very seriously affected. People 
would not attend the functions. 

MR. POLLOCK: On page 22, the paragrap 
numbered C === and this is my final question on this: 

"When strikes and other disruptions 

occur, we seek to limit their 


scope and confine the dispute 
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ae 


to the smallest possible number 

of people. . ." 

In those circumstances do you confine the dispute only 
so far as the union is concerned and the employees, 

or would you be content to confine it so far as the 
employer is concerned with relation to his sources of 
resort during the time of strike? 

MR. PAULIN: I thought I had spoken 
to you briefly on one aspect of this matter and Mr. 
Ferguson has been carrying the balance of this part of 
the discussion and perhaps Mr. Ferguson would continue 
with it. 

MR. FERGUSON: I think it is the 
statement or desire of the Chamber that it is beneficial 
to society if the issues in dispute be confined to a 
single employer and a single union or a single group 
of employees. We would hope that collective bargaining 
whenever it breaks down will bring about disruption to 
the least number of people's lives. I think that 
really is the basic concept of the statement. There 
may be situations ==- Mr. Pollock, you dealt with this 
business of contracting out, and we have had cases 
where an employer became involved in producing goods or 
services for another employer who was involved ina 
strike, and in fact it was the first time which this 
particular employer had become involved. We took the 
attitude this employer was just too damned greedy, 
if I may use those words, and pickets were thrown up. 
We took the position that that employer should cease 


that type of activity. The union respected our views 
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and withdrew the picket line and the matter of the 
dispute was not spread to those other people. Aside 
from the law, aside from the technicalities, we did 
not think it was good labour relations for people to 
become involved in that type of thing. 

Technically, one could say they shoulda 
be able to, but it was not continuation of a service to 
be rendered === 

MR. POLLOCK: No, that is what I mean. 

MR. FERGUSON: I think you can 
distinguish between those two instances, I think it is 
the desire of everyone that the least number of lives 
disrupted by the failure of collective bargaining to 
succeed, the better, Thatemsraltowersesk.ncwWe believe 
that to be a’ justified statement of policy. 

THE COMMISSIONER: I think we will have 
to agree when one considers everything that has been spoken 
in this room since we started the hearing, we mut agree 
that there are many sides to truth and, as somebody once 
said, the infinite number of points of view. So, we 
are all seeking that central idea of truth which has 
so many colours and so many different forms. 

MR. FERGUSON: From the beginning 
we pealize the existence of this Commission stemmed from 
the very active, we felt, militant activities on the 
part of the unions to eliminate injunctions. Now, this 
was foreign to us because we have never had too much 
difficulty with what we believe to be the responsible 


people in the trade union movement or their counsel. 


This had not been a matter of difficulty. 
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MRe POLLOCK: In an average case how 
long would it take you to prepare the material for 
filing an injunction? 

MR. FERGUSON: If we were as efficient 
as we would like to be, Mr. Pollock, if someone phones 
our office at eight o'clock in the morning this usually 
arises in a construction case on the job site and if 
the people are available and they are in town or can 
come into town we should have the documentary evidence 
completed by three or four in the afternoon. 

MR. POLLOCK: Do you at eight o'clock 
in the morning advise the union that you are seeking an 
ex parte injunction? 

MReFERGUSON: No, we do not. If it is 
a Situation where we are seeking an ex parte 
injunction I don't believ e we would advise them. 

MR. POLLOCK: Why? | 

MR. FERGUSON: We may not even know 
who are the defendants at that time. 

MR. POLLOCK: If you are starting to 
prepare the material you have to have defendants. 

MR. FERGUSON: No, in the meantime the 
people are helping us to get identification and are 
coming down for the purposes of swearing the affidavits. 

MR. PAULIN: We are saying that if 
we knew who counsel was on the other side, if we knew 
who counsel for that union customarily was we would 
advise them. 

MR. POLLOCK: Assuming you knew who 


the union was which you would have to know, and if you 
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knew who the union was in the early stages would you 
send thematelegram or advise them? 

MR. PAULIN: We would, depending on 
the circumstances and in some cases it would be a 
Sheer and idle waste of time to do that and in other 
cases we have had a telephone call at eight o’clock in 
the morning and we have been able to call a union 
officer of the union involved or the firm of lawyers 
who regularly act for them and it has been entirely 
unnecessary to have taken any proceedings whatever 
because they don't always know what is going on at a 
certain location or when we have told them what is 
going on they make their own investigation and they 
themselves have it stopped so tht it is not necessary 
to take the proceedings. 

MR. POLLOCK: But there would not be 
any objection to you notifying them at that time? 

MR, PAULIN: No, no objection whatever, 

MR. POLLOCK: Or even if there was a 
central registry as it is suggested es the brief in 
much the same manner as there is a Toronto agency. 

MR. FERGUSON: There are some lawyers 
who are involved in the matter and would investigate 
the matter, We have no objection to phoning them up. 
We would phone them up because we solve many matters 
that way. We solve many matters by sending a wire to 
some trade union representative whom we know or we 
phone him. These things depend upon the circumstances. 
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disclose the many instances ~=- and there have been 
dozens and dozens of them === where there has been no 
injunction sought and where the matter has been solved 
through mutual respect and cooperation of the parties 
in one or two hours and very aggrévating circumstances 
have occurred, 

MRs POLLOCK: You just had. to 
subtract the number of strikes from the number of 
injunctions to arrive at those where no injunction was 
sought. 

MR. FERGUSON: Yes, but you don't 
arrive at one of the situations where there could have 
been an injunction sought, but it was avoided because 
of the cooperation of the parties. So we have no 
objection, we never have any objection to phoning someon 
who is in the situation because they are not anxious to 
get involved in legal proceedings nor are we anxious 
to drag our clients into courts. 

MR. POLLOCK: I forget the answer to 
the question this morning, but with relation to the 
calling of witnesses viva voce is there any objection 
to that type of situation if, in fact, it does speed up 
the proceedings? 

MR. FERGUSON: If they were available, 
if the other party required the right to ross~examine 
and if it did try to hold up the matter through large 
delays === 

MR. POLLOCK: Let us take the 


situation they would have to be available in your office 


to swear the affidavits. 
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MR. PAULIN: Not necessarily. This 
is the point I didn’t make clear this morning. We 
very much dislike affidavits setting forth information 
and belief and we will retain agents in smaller 
outlying communities to take the affidavits of one of 
the parties who has personal knowledge of some fact 
which we must establish. 

MR. POLLOCK: And send it to you? 

MR. PAULIN: And send it to us. 
If there is cross~examination demanded, then he is 
available for cross-examination either at that place 
or if the people want to bring him here they can bring 
him here, 

MR. POLLOCK: They can send you .the 
body in as much time as it takes them to go out and 
get the statement, draft the affidavit and bring it 
back, As far as time is concerned that is not the 
essential factor, 

MR. PAULING That is not essential, no. 

MR. POLLOCK: The last question 
relates to the suitability of unions in which there are 
some suggestions that they ought to be liable for 
damages, either thatthey be incorporated or the Rights 
of Labour Act be repealed. Would you feel that that is 
a reasonable alternative to the injunction remedy in the 
sense that if they were in fact liable for damages, and 
let us assume the best case for these purposes, the 
Steelworkers’ Union which has a large unencumbered fund 
apart from the situation in Quebec, has a large amount of 


funds that could satisfy $200,000 or $300,000 damages 
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easily or $500,000 if it was required, would that be 
an alternative to the physical monetary damages that 
would normally occur by loss of business through 
iillegal”6r unlawful ACCIVIUY?T 

MR. FERGUSON: Oh, no, we don't 
believe it would be by any means. The Lip uncuLon we 
a process to remove violence or to restore the employer 
to a position where he is no longer SUrrTering trom 
irreparable damage, 

MR. POLLOCK: What does “irreparable 
damage” mean? 

Miv. FERGUSON S Mrs Paulin, you had 
better deal with this question. 

MR. PAULIN: I think perhaps if I 
may deal with your first question first, the change 
that we propose in the Rights of Labour “Act is merely 
proceuural, “ THIS Goes Nov involve, l' sugeest,, ary 
substantive change in the law. The Rights of Labour 

Act Simply says, "The trade union shall not be made a 
party to an action". 

MR. POLLOCK: I agree with that. 

MR. PAULIN: And as you, of course, 
very well know, sir, Ontario and Saskatchewan are the 
only two jurisdictions in Canada I am aware of that 
have this prohibition against making a trade union a 
party to an action. There may be others, but I know 
only of those two. I don’t see any reason why they 
ought not to be. We point out at page 9 of our brief 
that what seems to be public policy in this matter has 


been demonstrated by the decision of the Supreme Court 
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of Canada in 1960 in the Therien case, 

MR. POLLOCK: I am not dealing with 
that question of making them a suitable entity. I am 
asking --- let us put it this way: There has been 
at least an argument available to the employer who 
says, "I need this injunction to stop these acts because 
even though I couldn't because they only cost me money 
I cannot sue the union, I can never recover these 
amounts, these losses from the individual employees. 
Therefore, these damages are irreparable." Now, I say 
Lt yowrcan, if theme: Ws ra union thet. has. funds. and it 
canbe sued, the Rights of; Labour, Act repealed, they 
can be sued for money damages would that replace the 
injunction in those circumstances? 

MR. PAULIN: No, ein, 2 Say to you 
that the only point, in fact the important point in 
the suggestion on.pages 9 and 10 of this brief is 
eonfined only to the procedural aspects, of iv. There 
is no doubt when an action is commenced for picketing 
and damages that the true defendant is really the 
tradé union, 

THE COMMISSIONER: I was going to 
ask you about that. Which union would you bring into 
the action? 

MR. PAULIN: Well, usually, sir, it 
is not difficult to know which union it was. For 
example, in the Hanover Kitchens case there was no 
doubt whatever which trade union it was. 

THE COMMISSIONER; Let us assume that 


is a local union or something, what would be necessary 
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to enable you to hold that higher union or parent union 
responsible? 

MR. PAULIN: The international? 
[t-weuld depend, sir, I think, on the actions of the 
international'’s officers, 

THE COMMISSIONER: You think you could 
do it that way? 

MR.s. PAULIN: I would try to do it 
that way. 

THE COMMISSIONER: Is that the way in 
which they foundthe international union liable in 
Gaspe? 

MAo PAULING You see, cir, the 
United Steelworkers always sign the collective agreement 
never a local union: It is always the international. 
iG) 28 their podicys 

MR, POLLOCK: I think we are not on the 
same wave length. 

MR. PAULIN: I am avoiding your questio 
as to asking me now to define what constitutes 
irreparable damages. I don't propose to deal with it 
if you don’t mind because it is a very difficult. and 
complex question. 

MR. POLLOCK: If it is a situation 
of permanent loss, the plant burning down or anything 
like that, I could understand that, but ale or Be i 
question that we are losing money or losing some 
business and losing a contract that you can assess a 


value to, then those damages with respect are nov 


irreparable. 
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MR. FERGUSON: I think I would like to 
ask Mr. Clark if he would give his views on this. Your 
question really is whether the right to sue a union 
would be an adequate substitute fcr the right to 
obtain an injunction. 

MR. POLLOCK: If the purpose of the 
injunction is to prevent these “irreparable damages", 
these money damages, if that is the purpose of these 
injunctions, if it is not -=-- 

MR. FERGUSON: Not physical damage. 

MR. PAULIN: NO. 

MRor CLARKs» DPfclomay, Ll have thad an 
experience within’the last year whichelI ‘think-would 
clearly demonstrate that the right to sue is not an 
alternative to the remedy by way of injunction. I had 
a situation where a union was on a lawful strike after 
the concilation process and so forth, and although a 
request had been made to the union representative to 
permit outside contractors to repair a crack in the 
wall of the mine which was allowing water into the 
mine, the union representatives were sympathetic but 
quite frankly admitted they could not control the 
picketers. We delivered a letter to the union and to 
the chairman of the negotiating committee advising 
them that at a certain time we would apply for an 
injunction, We went to two local judges who refused 
to grant injunctions. Finally, the judge asked the 
union representatives to be at his chambers the next 
morning. He made that request through the employer and 


we conveyed that by letter. Still the union 


. .* eatt Sitow T Ta 


7 ' ( 7 : 7 ie 7 : i . i a2 : 

F suo¥ Seat a0 iv tow od Bf aeld «4 | tee 
Talacel _ _ 

Hebaats io Bie OF srs scenes ‘chars nok: 7 


ia ha & is 7, . 
ot sea 4A2 ot ia aa. mh 9 
snob voow tat ben hn 
? ° yb (Lan parted 
end to szoriuq at? % ADEA Ried 


"egaemeb sfdareqsr et" sneds tneveq oF et bela 
vei 4 ed 


i s2ony ‘to sRoq ig weds ef Sele VE anneal yenom seeds 


--- ton ef of Tf genokdonwtnt 
ao Samed ipe keyg Jou HOBUATA «iti | 7, 
O48 :WTaUAR oF 
is Ssd.eved 1 ,venm 7 Vz AAD AM 
Hiwow ieitae T doltew wesydéael sade atddin innetaiees 
ns tatet ave ot taggin oda gery avArvenomeb, ylissio 
ban 1 oMotsonn tek Ye Vsy-vd ebarcor Sid o2 evidsaredis 
ieee SwETIe Lutwak SC 460 a¢ine 2 stedw noligiete « 
a" Aortetts brs ,Advo? of hie Beeson nottei tone ends 


of evizstnsasigst Horns 2c7 69 sdsm ased Bsd teeupsx 


| sij ob tupg0 & tisqger od atétentcnos ebteduo Starteq 


Sit ogalivedsw nhiwol ls one toltdw entm sadt to Ifsw 
Nd shvseAtaAqmy es srtay er ae fotny sig «ecm 
as Lortaoo ton Di uas cai9 bets imba yianst?- esiup 


o7 ols dotn end of vstdelf 6 perevileb sw «8 7 92edolg 
; at 


an. sl¥Ds s6citnnco arészetvoren sa? Yo semrtsdo edz 


ne <2 yb@us binew SW emis 1 ted7eo £ Je Jsdo med? 
Sautsy onfw soanit sB208 _ oF Ihew eW POR Ps 
Sci betas sant Sth pol cenee eto gon tt anszy oa | 
gan eric avteditarto ata oe * od eovtamanocongen poren 
\ al ond dauortd? temupes ‘tens nc i decienad 
neney eid sia iiebaas yd suite roe 
eta bral 


_ —_—- ~~. © oe Oh? > iz 


542 
Nethercut & Young 


Terente, Ontario 

representatives did not show up. It was a very 
responsible union. The judge himself then got in 
touch with the union representatives and pointed out 
to them the damage that could ensue. There were 
millions of dollars involved. 

We did not get the injunction but the 
independent contractor was permitted in to make those 
repairs.[ say in thisSituation the right to sue the 
union would clearly not be an alternative. 

MR. POLLOCK: Absolutely no doubt. 
You are absolutely right in those circumstances, 7 
AE rees In the circumstances where we have not got a 
mine that is going to collapse because it is going to 
be flooded, in circumstances where we are dealing with 


t is closed 
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the loss of business from a plant because 


so many days or so many weeks 
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in figures, at least you can 


fc 
ji 


we can assess that eas 
in the circumstances if you and I have a contract and 
you are going to supply me so many goods so I can 


carry out other contracts and you fail in that 


contract I can't get an injunction to demand you. 


MR. POLLOCK: I can get damages 
against you and they can be assessed. 

MR. FERGUSON: In most of the casé€s the 
are concerned with violence. 

MR. POLLOCK: That triggers another 
thought in my mind. Somewhere you said that you don't 
want to proceed against these people under the criminal 


law because strikers are not criminals. Well, people 
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who are strikers and who are carrying out criminal acts 
in the sense of violence and burning things and 
breaking things are strikers plus criminals. 

| | MR. FERGUSON:Well, Mr. Pollock, I 
would think that we are trying to restrain wrongful 
acts. There 16 mo doubt about that. 

THE COMMISSIONER: How would you 
Geline a crime’ 

MRe FERGUSON: We Peel in many 
instances these people are being led by others. We do 
not think it is sound industrial relations that ranks 
a person as @ criminal. In. many cases these people 
have been directed on the picket line to engage in 
this type of activity. 

MR. POLLOCK: To burn the plant down 
or to start a fight or to slash tires and break windows? 

MR. FERGUSON: They have leadership. 

MR. POLLOCK: Wei, those people 
ought to be prosecuted as well. 

MR. FERGUSON: In a violent set of 
circumstances I am sure that employers are tempted to 
do it, but, Mr. Pollock, the point is those people often 
come back and work for the employer and those people 
may be on the union committee, and if there is. another 
alternative remedy available to the employer he will 
normally choose it. 


THE COMMISSIONER: Lsn't that 2tgelf 


an encouragement to repudiation of all. Law? 


MR. FERGUSON: By not processing these 


things? 
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THE COMMISSIONER: Yes, By saying, 
"Oh, this is a rule but nobody wants to enforce a 
I think you are playing the part to create the very 
condition you consider undesirable. 

MR. FERGUSON: The employers have 
felt generally this is a matter of self-preservation, 
and they have felt, themselves, for instance, the 
trade unions sometimes have held these people up as 
martyrs to generate activities. 

THE COMMISSIONER: That is true. 

MR. FERGUSON: And they aggravate 
greater problems. Look what happened at Peterborough. 

MR. POLLOCK: There was no violence 
at Peterborough, 

THE COMMISSIONER: All.I say- is. that 
you ought not to talk too much about the open flaunting 
of laws, because they are participating in the action 
that encourages such an attitude. 

MR. FERGUSON: They have other remedies 
available to them, 

THE COMMISSIONER: Yes, but they are 
putting their personal interests above the public 
interest. Now, a criminal -=-= there is a requirement 
of law there that is violated ~=-- that is all it is 
accompanied by punishment. It does not lie with us to 
say "This particular offence is minor and we can 
disregard it", We think it is serious. Jt really 
comes from the idea that crime has something inherent 
in the quality of the act. Well, that is not so. 
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MR. FERGUSON:As a lawyer I cannot 
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1 disagree with you, sir, but employers have felt --- 

2 many of them have felt because of self-interest, I 

3 Suppose, in industrial relations that these people 

4 are going to be returning to work for them and they 

5 are reluctant to take proceedings which brand these peoplle 
6 as criminals. Whether it be right or wrong, this has 
7 been an attitude of many employers. 

8 THE COMMISSIONER: I would like to 

9 get. the details of that incident of which you spoke, 
10 MR. FERGUSON: The law enforcement 

11 people themselves do not encourage employers to become 
12 involved in criminal proceedings, and law enforcement 
13 officers like to leave labour matters alone, They 

14 won't touch them with a ten=foot pole. 

15 THE COMMISSIONER: Well, that is true. 
16 Policemen are well acquainted with the strikers and 

17 they may be neighbours, 

18 MR. FERGUSON: The employer feels so 
19 often that law enforcement becomes involved and 

20 prosecutions under the Criminal Code, and I think his 
1 attitudes are influenced by the fact that law 

22 enforcement officers do not become involved in labour 
23 matters unless they have to, and therefore hey »the 

24 employer, should not become involved in criminal 

95 prosecutions. 

oa THE COMMISSIONER: But that is not 


present, say, in England. Jt am sure you read two or 
27 ' 
three months ago that there was a strike, Z think it 


was at the Ford plant, where the police battled them 
29 


for two or three hours. There were 300 policemen, 
30 
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1 according to my recollection, 

2 MR. FERGUSON: This has been generally 
3 So in the Province of Ontario, and I think part of it 
4 stems from the fact that they do not always have an 

5 adequate number of policemen to deal with the problem, 
6 I am not critical of them. I know they have not enough 
7 officers in many cases to even deal with the problem, 
8 They do not have people who are adequately trained to 
9 deal with it. I believethey have peen reassessing their 
10 position. 

11 MR. POLLOCK: You would not quarrel 
12 with the inclusion of the provisions in the Taft-= 

13 Hartley Act which, for example, made it a condition 

14 on the application to receive an injunction that you 
15 had at least attempted to obtain the assistance of the 
16 police authorities? 

17 MR. FERGUSON: And that it was not a 
18 factor. 

19 MR. POLLOCK: Yes: 

20 MR. FERGUSON: I don’t believe we 

21 would object to that, but we would like to be in a 

22 position of asking for the protection and getting a 

23 lot more cooperation instead of resistance, which we 
24 are getting today, and which causes some concern for 
95 us because we appear to be talking in a foreign 

6 language to people who do not want to become involved 
27 in any matter of violence when it. involves ‘labour 

28 matters. This is what worries us a great deal and, 

29 as you know, we are in a difficult situation in some 


30 areas. The local police authorities will not --- they 
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are reluctant to call in the Ontario Provincial Police 
for assistance, For political purposes they will not 
do it. The Ontario Provincial Police, on the other hand 
will not go unless they are called. The employer is 
right in the middle of the situation. Certainly, well 
trained police authorities Bente eet with many 
instances and I am sure bothenployer and unions would 
be happy with it because we recognize that sometimes 
people engaged on a picket line get far out of control, 
not only of the employers" wishes but also their own 
people, 

THE COMMISSIONER? Do you think the 
picket leaders should be confined to the leaders of the 
striking union? 

MR. FERGUSON: To employees of the 


> you mean? 


2 


employer 

THE COMMISSIONER: Yes. 

MR. FERGUSON: I have no doubt that 
the local authorities would be much more effective to 
deal with a picket line if these eb were confined 
to those persons who were employees of the employer, 
but we know of many occasions where outsiders have 
been brought in, and no control exists. 

MR. POLLOCK: It may be that the 
obverse of that coin may be that the outsiders may not 
be so incensed or so enraged by seeing a strikebreaker 
sitting in the seats of the other employees because 
they are not their seats. 


MR. FERGUSON: We found generally 
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those were brought in from outside who had sufficient 
experience to not be naive about what Cees ‘ontines 
Strike and who is a strikebreaker and so on, 
THE COMMISSIONER: They would find 
le now who would be sophisticated strikers, 
MR. FERGUSON: Yes, sophisticated 
strikers, 

MR. POLLOCK: Just one last question 
on the law enforcement procedures. In some ways the 
employer, I suppose, finds himself in the same 
position as the wife who has laid an information 
against her husband because he has come home and 
beat her up and then on Monday she is there in court 
withdrawing the information. The police authorities 
look at that with a jaundiced eye. If, on settlement, 
the employer had not participated in the practice of 
saying, "All right, let us forgive and forget the fact 
that you beat up my car and beat up my children, we 
will forget about that", just to get the settlement, 
it might encourage the police authorities to press on 
with their investigations knowing there is going to be 
some eventual culmination. 

MR. FERGUSON: I think you are right. 
I think at the time of a settlement the employer wants 
to let bygones be bygones. He wants to get the 
employees of the hook, He wants to get off the hook 
himself, He does not want to become involved in 
further proceedings. 

THE COMMISSIONER: Really isn't it 


a shame that he doesn’t have a more vivid imagination 
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at the beginning? 
MR. FERGUSON: It may well be, sir. 

It is the fact,though, that he does not want to see 

any alternative proceedings instigated at a later date. 
THE COMMISSIONER: Well, gentlemen, 

we are very much obliged to you for the benefit of 


your experience and that is what these statements 


attention which you have given to this matter, Thank 


you very much. 


MR. FERGUSON: Thank you, very much, 


sir, and if at any time we can supply any additional 


information to you and Mr. Pollock, we would consider 
it a privilege to do so. 

THE COMMISSIONER: You just feel 
free ko let us have any information of any kind. 


The Commission is adjourned until tomorrow morning at 


cen o'clock. 


==~-Adjournment. 


> be Seal 7 S906, m ads. saga " 

| «S288 teisi 6 Je bedagitent eantbeooong eG —_ 
nina ef haw, MIMEO Te TINER, 1 Oye: he 

"as ditened sid aot MOS Os waatise ou ytsy one ow 

2 TSeRSUR De Sseisals tsrw el ere brs cons ixagne m0y 

_ She: amie auey sxptoerags.oW 109 dauone vilser 

seis? bisa whe BLATT, oe Ravig aver uoy Sotiw notsnesss 

; sie SS afl ym Nev soy 

(oem YteVv ,vONY Anad? <KOeUORRT .AM - 


tgnobt ibis ¥9e VYiaqque of> Sw ests Yi& 58 Tt bose ate / 


}et 
Te9bLetee bivow ew gloollog, & er |. “ae 
hail EY aes f9F. 63M BAS. Jo¥ses, doldamognt ler 
202 OD oF sgeliving: «, at dat : 
Lest. teu, “oY :AAMOTSEIMMGS aE 1 f 
| . im fet 
tA eee to aottemotal yng sven sy. tol. -a¢25eqr 4] | 
— 7 } or 
HB BOL oreom WOUT0MSs iiJou bemrsworbs gh oLeelmiod. saT } 
sasole'o, mes N | t : 
ib 
lo 
| 
. 
| its 
. *hemaryolbAe~~. J] 
l ‘Iss 
' - fee 
H = 
Was 
| 
os 
| ; 
| | oe 
A 
oc ; 
Aw ae | 9314) & 
fl D | 


respal wel 
sf a 
repeat Sista tetas 
: at Pateuiamess 
Balen tide ee : 
Sheehan sdchya bmn ons x 
Rees ee ay eyes etal 
abana Sees ieee 


ma 
ef Me ht) 
he 
dente 


pT 


Faery 

HAT ¥ 

ies 
i hig ap 


et 
twin 
SHSRLIRTIES Dt 
Pa emule 
Sere be Ds Lagee neha 
re te ache) Ht ‘ 
ahetindiine eae 
Wed rilanc nepal 
ic Vigke wnat en} 


Naat gO the 

ahepet li aes 

i a ed tndta Ath 
fies 


ata : ie ! " : ef i h Bh a y i preach i Freer is 

: bed: At é Y y ‘ tity te Hates “abe td 

Areedeitice st tiatst yak b Aa ieert 4 agatha gob tT ey pe 

ON on et iith se ta acne a ne Hy i. aie ces nan M 

feats abs ae UG my ae ie Hat i ih iden ms Melcenit Bs 
+ i PARE ah Rye 


on 


a) FAST eee 
ra 
reel i 
le ae i 
; 


eee 


as 3 
rags cane iG 
adenortalna! 


SAU 


Sess = 
Besse 


ae 


y 


Sapte ta 
iceataauny bt 
it ee sie etnat 

i 
i Y 


Daly 


SAO 

canine 

43 ities tie 
i edgy ta Ay 


lh 
ie 
ne 


rea) 


Let 

Leanne 
ia a st 

ies si 


aa 


if if 


y Tes 4 

4 
fe i Anand 
ae die 


ane 


eI 


bate 


a Ean ae 
Ores ile Gaye bated 
Ng Rs Wigep ribaia lect 


Ce lis ay 
aan thereat 


